
and the 
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Constit ition, i n e 
t k e a; , s ntry . o au , rior , : ii 
r u1 ing c e.a c . l".e i s no cast he * 

Con ·titt tion c i n an nei ~her 
ates c 1..aao .s . .o . ,ens. 

- J,. . • H. i n Pl cssy v . 'e r 0 son, 18 

r . 

May , l.,67 
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.I.tr . Justi e Harlan was t "Great Dissenter" t o 

the compl e.c t a t titudes of The Gilded Age . i s 

opinions :ra a inst t he attit dee hel by his con-

te1 porw-tes: laissez-fair in co . ics; i ri 1a 

i n international rel ations, 8Dd subJUgEttion of the 

Negro . Although once considere the equal d precursor 

of Oliver tleo.iell Hol : s, he has been a:r ely for -

aott n . Yet bis views toward t e r e~o, ci J.l r i ts , 

povero of" Congress, an t Thirteent and ourt nth 

nts . ave co " to b e~onerate · tooay , not t hos 

or h1a eontempor ies. 

• or these reasons we u et look again at the lif e and 

j Jdicial o inio:ns of J etice Harl , not as a es rrection 

of" a dead f i re, buf, as a reconsid ration a vital 

f' i re in the Suprerr.e Court . llis t'Ol a.a the Great 

Dissentertt wes an esse tia one, keeping alive the 

ibcral , in ependent a11irit t hat woold be ca.rri don 

by J! stices Hol s and Brandei's • 

Because of t he radical changes in Yal es , and 

because of the, volatile nature of the subject o1' r ace 

rel ations; it i s necesaary to synt heeiz the older cont-

.. n,.,..,..,. • .,, ........ accounts with t h ew <:;oder:o ace '..lnts Justic 

Harl by l iveral s, wh ea rrected h i , as their legal 

s tanda.rdbea.rer in the controversy ver the l 54 segregation 

eases . I have tried. to a.void secondary sou.res , which 



are often distorted by the writer • s political bias, 

and e.tte pted. to remein close t o t he cases thewsel vee,, 

It is often t r,ue th.et t e cases wer actually , re i -

portant for what tney were tbolle')lt t o b , than f or what 

they ac.t. a lly said. 
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:rs al l as bo1· in ,J.b33 

i g a .· i ly o t ·• Bl grass regi or, o 

e t:r ng 

i cky . Hi. 

. a.th. · Ja ,e a Harlar; was BJ') ntiaa t e fr ien and , 11 tic • 

Th s c e i ng :t'a mil 1 s w re inf l 1ti l in swin iog 

Y. ntucky ov r lbl ic i ,-,, into .1 

o.r't:y d ,.1ring l1 l O' s • Jati. s H :nn 

' cc or ccretary J , u. 
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a p!. o i t •e f or ttor ne ra . 
n~ his ~ on 1·or th gr e.t J s tic incip-

1.cs an in whic le rais his son: natton 1 

a.n k., n :tiona tari.r , e. a at ona i. l aw 

tht. stat •s . 

You g ohn H r a ent~r C ntra Co -leg in an-

vi .1. , ,e tuck: , in ,47. hi e e was t h ,.r e, ne was 

xpose t o th~ rigi r t c instit •ti 

which 'WOU r ,. a .. 
l. • t. ct 

Sabb ib wer e ' ... --
h i Z . at e tr 1 er . ral a re gic: s C i. -

t · :r 0 t h :voutl as a: b n r.ga .. c b th 0 i 
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0 th Col as t ir .. o t 1 J rtart cb ct. I . 
rs 
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In 50 Harla 1 t •ntr to "t>..t y l aw at Tra ayl -

ani it Hi. d in - t h· wor , 

Co - I on I K t nt, 

t._ i.atic by sak 

t .In l ' Judg . ., 

t . C . t ti s as r -

n · C' ay had .o. e . Youn J .M. artn • .a d 

a · h:t cso _y by s·sr i n 

nu -

1 u 1 ss 

f r , : r a i st t 
(2) 

, t o n r in nt. '' 

n e w a e. 1. 1-ct , o 

a a ~ ady t o t h ath •r, which as: 

.ft r th . 

C R)' \ b i gs , 

i s <. by er a t 

a.ths , t 1 Cl : and, bst r in 18 ·2, 

a gr Tb 

T· 

o o · n h n -1 arty d o , •d t . h iS caus : 
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(4) 

about 

a.hr, th . w r 

d h ds , s o t t 

r. 

ho s 

,il. 'W s ry 

n 's brid , · a l l i , r cor ds 

r rt y ar in ne a i l .· ' 

The a Ian lil y ' i Cay , 

ati nist s o t h 

Co n zatio an 

h ar.e t o a ta. t as 



Th ~ i w strongl 0 t abo i. t.; onis,ta, how-

·'V et 8 ' n wit,h ut pr 8 

cd catio or l d b a. ore d 

e.bo iti wa s a oi "' sa ctit ' . 
pr :ri 1st nd 

111 H Cassi s ~r 1 1 6 C. ad - th H a .·-

i y i n .. de r f 6 J 8. -or o r-

t; '',' ·ritori •s. Ja <e as • •;s accus-

·d f i n n II b l i tionist a t" nst t t d 

a s it n a. 0 

e.n wrot t o 

0 s in rts, as 

0 ow rs t o hei sl ve rt . 
sa ti· h !a1 tain . t rtbodo Sou h rn 

C ti t, 
" 

B a l av r . 

in n re~. 

H r a. b is at a l e. C soo at r Join-

i b ca · a at.i , 6 r t 

an C 

vaos th o·.ine . Mi ll or Fil ' -

or i 5 was a a u ) CS! dido.t l '' 



r 5 g o.£' ra "' in Cv nty. Th ta.11 ( s i - f t , 
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s th ", ung gia t. 

f a 1 d t " . tn K 
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i.85 :pr I 1 5 7- 8 t.h y fail a a.in, 

t is t i •. b 
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- Harl an 
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en or h Aa 

unning o t e O,poa t -

Ii 

. inis r t.i 

30 •· ll i on i n t 

18 
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tia 



thu r Scott a ci n h fl Jl: d cially G +t1 1 11 t 

qu 1'Ti t01··· •s y o ding that 
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t t n li :rl los th • Ash anlf Con-
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n'l J ct 0 
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John Har l a~ rie 

n of L n 
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t t t H r 1 ns r 11 1 t J oh n 13 l 

onal. Uni 'T' i · ·1n i •,1, 
( l ) 

,.,t" t La.v.1a • " 

r the in-

• 1n a tt r 

00' woul " b V tbdl'a: fro t h SC d-

pr o nion r t y t o ev l o 
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aero 0 

Le .,011 Ra il:rca.d . 

a battl with t h C n~ N 

ni n ba c at C 
(14) 

ov of:f th , et l s . 

B.Y' t al' , r Hur r 1 z 

" i n the .Jl :ntce:r Un on fore s n b co,.. 

:r 

a d 

f t 

ndr d 

that " :.ust 

o -th1 g ·. r 

th _er fo· ·_;11 Unio ce.u . n ubl ... c h s or on 
(15 ) 

II , 186 pub is -

d h 

VO reg t wee f'n · .. ng. H issued a 

Ctl°. to · t' J S: 

C 

. nt . ( 16) 

'I' at t ..i.S " ca t\'~ Colo · 1 

1 he Vo nd r the Virginia Uni 

ist, h Har l an thi 0 

1 , 0 t t t c Con:1" .or a.n ' s 

a.i I'S 

0 , 61 . He 6 V .d tl. u i o r a i r e C l C , d .. 

conf1 · in t he nicn c use . 

o s an y 1 adin for or 

otb 1• CL a n e ed to s in 
{ ) 

t . co . t ant rs n. d 
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The experiences of the Civil War affected Harlan 

dee }y . Th s c i on o an ristocratic Kentuc ky family had 

t o ·e in cl se contact wit t h r o• g ,. · Kentuc ky mountain

eers an Ger rn&n i mmi grants who f r med th l argest part 

of his _r egi ment. This s een;ed t o l essen his aristocratic 

outl ook and strengthen h i s eq al itarian instincts. He 

wrote of hi sold i rs that they ha.d a "wi llingness, even 

eager ness , t o endur e any fatig..i.e or ake any sacrifice •••• " 

When war ed his state arl an r ealized that it was 

the poor who ca e t o its defense, nd wh "deserve t he 

thanks of the country fer the cheerf lness with which, 

1th i ns f ficient f o and r est , t he bor up und~r the 
(20) 

s everest pri at ions . •.. '' 

At this time Har l an 1 st t he anti-Cathol ic nativism 

into w i ch h had fallen before the War. 'l'he natural 

valor o · the " any Catholics i n my regiment" convinced 

hi tha:. t he Know-Nothings ( abut which he had had re

s er vations anyway ) were wrong . 

James Har l an i i n February of 1863, s o the young 

Colonel. had to retur ,: to civilla:o life {just as his name 

was before the Senate +o be pr;::imot ed t o Brigadier 

General ) . Harlan gave •Jis reasons i n a me oir: 

At th'.:! t i ,e ht1 di ed wY fatl er had the l arc ~-t
practice of any l awyer in Kentucky and the 
s uppor t of y Mothe1 and the family depended 
on the right handl ing of the business lef t by 
h i , . J\/'ry t hree ol d st brothers wde .Ae;'Jil•;. and 
my onl y re aining brother had beco e i nco pe t ent 
for bus iness. I . •• al one knew what was necessary 
to be done i order to preser ve from loss or 
waste what he had fair l y earned b y hard work 
in his profession. So, in every j ust sense, I 

(19) 
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At Ms ti. t. K n uc Un o tsts h ~ accure. 1 y 

r of the ot rs io t h ir stat th tl 

o:i n d 1, ·a ng a attack ' m th 'P ltci s o Lincol n 

th 1".a or · ssu f h ca. 

an Ccnsti ti na· : i b rt.,, 

al" act 

. D ending both s l av ry 

at tac si t 1nco l n 'a " i ll g-

si n of he.b a cor us. inc 

porta l c 

ntu ey Unionists es 

pol icies o t e Lincol n 

r ponsiv not with t h s 

a.r u·.r t. Th Pac-D r ... crats w t> strong1y fat a, 
(24) 

an . John 1. Harl an won by 50, 000 v t "S over s op n nt. 

D r:lng th • r ar t •r a.& att rne. ·•nera , Har an 

t; on . w:1 h sitio , but a l s o vitb 

f'e.. i y af . ai.r a. d a tiri vat 1a-w 'JT£' ·t c • with '.is broth r 

Ja-·~s ( this was a l CW ·.d b, l o· 1 c stc ) • As ~ttorney 

n •ra.l h a.rgu -~ 
(2) 

fl 

rs t y a 

s a · r.: and ivi 1 right His 

at cas .s fr th 

ical -pcsi i on n -

ssi at d s rons tend a ains4' ree r s • . th l' orth 

t · a c1 at aY t he s . a e (in l aio thos of 1 a 

Yitho· t co• ns tion . His pos .ti al so 

d it i -~ ss 

t ati 
' "'·en 

$0 . tr ngly op 

or Har l an t s 

b l f or h to rt b L n oln A .in-

if he d nt o , b call& nt. c ' was 

s .a. t t .. It was ,ut· ra 

ort G nr•al Gcor B. M C' l a in t h 

An ant -Lin ·o .1.n a cl on Octov r 4, f.64, 

go sun ar r Harl an' s 
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s s fr T y 

t • Harl.a "t b y b r o t h.at 
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i n, 
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F 0 8 t o l .7 or a t i · t st r t h Cons :rva

t Un i n Pa. t y (: t group ) 

i 
., 

i C r s 
,,, ,.t a) 

(32) 
arl :tea l s . I 

!. .ct ns t Cone •rv ti .o ca 1c 

· s it on w.Uh re ard d A t , 

con ., uct i c t 1 K a l a11 at tac (1 
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h a d 
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'W i : , citi :z. n fr th ch a v ol t 

C i r oc i ste . " 
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Gov rr, o I · ia a., OL v r ,:tto wn n 

as 'f a t occo. p i, ' wh i 

K ntuc , , ·s t a.cc pt 1 t t wa t 

ar ar' cu 

Pa t y as th o 

T irt .• th 

·• t ro JJC f or t 

a.n it 'NaB u 0 th gi·o t at pr ss 
3 ) 

it. 1 ·· . 

Th • :t. .irst t · st of t h is ·o s ' P ort ca•. 

n t e 1b natoria 

oo d :ran w f . ce ica ... 
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Th ir . ·?On .Jo n , . r 1nn, w10 as r o ina d 

8 7 ... t 
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Har 1 a for c, 0 ( ic g ·owt,. an 

a p r gra~'l t o b ing i " .1igre. ts t · entuc y :i:·o. Ger _an., 

s at: t :ricn na 1c t r , 1·1 ·a l a.ud 
( l 0) 

•anu T'nis 

was quit di f or :r K ow- o· in an 

hls opp i i on it ' C t . 
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t' e ·ocr s l" th ha.:m ·n 0 r C 

trc µ~or t n t l: • .. · s atu.r f o:r 

e.n Nas •:H i e Ra1l-

r 1• n inco . ta~ 

' s "!v· l t .• u of t ro-

t y i( ta . : at d t o th s, 

l µ 1:0 f or r ath r 

t h t L t. 1 1 y f 1d t h 1 

nro n ·c c· ' :i•;: 'r 0.1:' an sa· t l a , .. • 
t· {.:ir !'for 0 i ) th " t," l ' ;,;e, 'c d \::Ji:' 1.ng e.t l as ' 

or t or d ' ca l 

~ his "'W tnt.e . , s ·i:. n _po r ai1el t, e Jae on:i..an 

cpn .... :i. i .m b .o ud n air te. ation, 

a e r 1;0 lS.V be n a rem ) t u ·• . l 'W j,,' :.<.,,;er iences , 

r t er t cm l y d 

t .rount e.ineers, 

lie l ar 1 b ca::e got dy to ni . 

r d.: ct· a 

nity en:· i n t hat wan tl,~ II 

a d .... l:ang cti lti a o t 

.en" 6 n 1 0 i l ar gx· 

es t .r u ' . \ t '.! ..,, ~ ... ... a :re i 

v cs . n pa a o t · Stth ".! fr o :-J 186e t o i f.!71, and th 

stra. CD 1 l;:(. 0 cont :: i,} t tl ynch-
( Li2) 

n u -1'2J - .r :.. g ng .. This or tl n any , ·n eonvinc· 
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Cee l ar th . : -.gi ti , at a.r 
1· , t i s t r c 1 i d t harge 

tri with nconsistene:;. Lee .1 t b 0 said 
tbat I a . 2.· i ght rat lll' than COt S :i.St- nt •. (43) 

e;rocrats or t ir o s i i or t o th 

c i v l' igl1ts acts passed by C ,n r · ss . Har an d f •nae 

re. Gover "ient , a,ft r con err. 
th alav •s, 1 eft then, t o t . • 

s f th;: sc wtm wer nwi ing 
,r i n l i f , 1 i 'b_ rty, and . r 1.>

ha v deae:r d t e cont ,;.pt t}f 
c.r d ( 4} 

It is t s clear that Har l an jected t .o the l a:tes z -

f air~ 1:: t "' t ud t hat w s bfl co.ning co,non. Alt o gb he-

op s d . nc ',. ensat i t as 

f ac t . Th ·· o ces it f or .:-r ot ct'in t 

ssar: res • .1 · o th s a t - n t t o t he Nrgro 

w ·1d be t a.LL w 

r i n the e 1'!Jtai '1 h · i o entl :v a.ttac -d t ut-

ra f t 'l 
/(. 

r-.'lu.· Kl an, and s p or a the ~ , l , ral 

·nti -Kl an Act f 75 es i , ned 0 ea l wi.th this gr up. 

H · · d he.We' r , "ent rtain s o ;c do •bts as to t 1 con -
(45 ) 

st:.t 11tiu a lit y of o e · f th ,r ovisi ns of t, • b l L '' 

ats, as , r i ic 

tho.n t he ad abo· t his ar i r • ,,, _ oth·· g v · eva in 

contr ast wi h his i at r :.. avorin of i ,i g1:at:i. on . Th . 

"c,m th• "1 in ons1st ncy \.1 t'l r ar ' t t h egr o 

rtd:ic: l o s, ca lins hi·1 a " l it~ca1 ath re · c I! 
I 

nd C ars d that was advocat ing "s -cial qua.Li ti 



b tw th rac. s . H.ar l n this char e £,· xpressing 

t e aa ar :o .ts. aed b Justic. Br wn ·n the Plcesy 

Cas, t o which e obj ct d s viol n ly in is dtss ntins 

opinionJ. ll r lan an w d his cri tics, in tr l }ga.1 

r ashi - , ng a q estion : "o y 

tat can r 

C tiz n .... E., law r can ,r wil r LI ates Cb 

r 1 tions. n H then w •nt on t say t t t l e Negr co cl 

hav f " L 1 q al:ity vityo t tnt grati n 1n the 

sch o e , and. t e.t it was "ri.ght and pr r" t k e "whites 
(4) 

and b ac l s Q - • ,, 

1000 b .t 

Cou'(ter points 

89, 000 vo s t o h s opponent ' s 

n this was quit . an a, co.up ieh- ent . A.e 

i Z 

The real b innin an inte1· i ct osit-
1 n t t D ~crate was , e in 1871 ••• , e 
it vas at this ti·•• t t ·t can be tru..i.;y said 
tb! Reiubl icM l'Dt.-'t':Y ',LD l'entucky lt&S 5i»'.'n . (47) 

Ua.rlan t1ad hel·ped to b il a strong and w 11 • rgan

. ty, which fr m t is ti, 01\ , would l ay an i c -

rte t r ol i u th pcli :i,cal 11:f .of . ent e , ven 

th 1 . a 

l :- . 

In 1872 Harlan vas bri fly consider · as a f'avorit 

r . a.l y goine 

ca e.ign h ace 

or 

teide f ent~cl • D rin this 

Ja. ,8 G. Blain ' .nvll.tati n o 

s ~ak in ~ n f r tne b ican tic t . hL- h was 
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~- : .t rre . ric Dou l ess, and it s i icati 

o .he raonal ou t 1 ok of Har an t at said of th 
(4) 

-s1a-. e - ''h wou hav ,:ad a greet Sena.tor . " : 

After a bri r t1· tn l 73 as a specie' pr s cutor 

(ul\'.,..t.r the· Attorney G ral 01' t U .s., Georg H. 
i( 

W1 lia ) :tnv lved with prosec tins for 11at1ons of 
,, (49 ) 

cts of Congr ss, Harlan was again 

benatorial no uinee f his party against . is "earn-

.s pro st 0 • The ca ign this t1 m was against the 

" crat, Ja s B . ,te Creary and, again cen.tere on th 

egr n, s c~al y t Civi 

tbat it di n t (as the 

gro superior rights 

to th w it race, hut on y q al r1 • ts an ivi e s. 

H li, her~ vcr , stat~ tat th Act nl y app i ed t o inter -

stat co , ere · , and h n a thority v, r the acts £ 

ale within th states, since the Fourt nt 

nt a p onl y t actions b stat s w id pr o

hit t ci tizens,: 

I do not be 
the Consti · ut • 
G v rn .nt rf t h .·. 
r gu ations age 
k· epers o ·)n carriers vi · . 
stat · · re.nee to th col 
.an, an 1 t oes in re gar 

t o w .· •••• ( 50} 

Con ral Harlan was again .ef a.te a.1th gh he again 

s ·cc in raisin t e 1e was d .• 

at d b;y h wa e o · oeti 1 , th -war as'r rs 



an , r constr cti n icy, an b- ca• s t ! vot rs w-r 

nc.t y tr ady f or t h advanced,lib r a 1 , con mic pr -

a'tl he ha advocat c. - tax s according to on ' s ab111ty 

t ay, a vane .ent of b i c ed •ca ·1on with t r • 

v nus, f at on and a, s tat aritt -

nt ol , pr gra·. 

During 1875 an l " 6 Uarlan s . nt a eat e a l cf 

ti e a.tt · ting to buil up riational 

l)S.rtn r, :a, a· in Bristow. Ap oint 

port fr his aw 

s · cretary of th 

Treas r i n Grant ' s Cabinet , Brist w '~as a ri , ~ candi-

at(~ for the e Ltb ican n .' inati .n in 18 Har an gav 

'th n ~inati a th c nv nti on. Aft r the er v n-

th ba! l . t t b -ca , obvto1..1s th.at th0 ~r .n wa 

Ja,·es G. Bi a ·n •. Pref rring Hayes t th 'Pl '1<ed Knight'', 

Harlan swung the K ntu,c de ga i n to hi . and began 

t he or i.ve that . ed t o t e no uinati n f' or Hayes • Wh. n h 

was e l e t 1 t was ob i e, that Harlan had gcod r a n 

t ex ct a p itieal a:o int•-~ t . B exvect d th 

Attt.,r n .Y Gt:i1 ,...,rsl ' s office, an w d 8,CCepte it if 
2) 

As head of a. state 

n tiu:oa a . oaign •r, and a a ; or 

" 8 !l u.v rings , Hay s was 

n blican party, a 

in the conv ntion 

to hi ' an tis eht 

i ncr asea aft r h is i f the ouisiana l ct r -
( 3) 

a c ,Hi s i n in tb , , r i . of 1877. 

at i n Lou.is1ana was d plorab e aft , r 

Hay s w t dr w t h Fed ral trco-ps, and tw · r!. ra l .g ·v -·r 1-



r,, nts · an con eq J. ntly tw ee.-ts of ~1 ctural v . tes) 

ac o+ er . ay s c )ul d have s t t l ed. he isput 

Grant ad a a - L e . , b • r:,1>l o in 

tr o s t o bac '· the t - but he eci ed 

'that this was bot h unwi.s e and i r. r.w.ctial: 

J ·t is not the duty of t i der t 
f t he U. 'ited States to t i t.8%')' 

p · ,r o.,., t he Na i on t o d e st d 
e l ~ctions in t he tatcs. w · , 'in-
ta n the- a thority f th ite Stat s 
and e p t . ,e pea t~ bctw en th,.! contend · ng 

r ti s . Bu l ·al s l f - · v rn t t ans 
t 0 det r -1neti n b· c~ch St.ate ~or it-
s ·· f' all questi, ns as t o its n 
lucal af~atre. (54) 

The . ep b 1 an 

ba g r r l e , sa i n the. state ca ital building, an llas 

ackard. The De rcocratlc legisla,t re ed 

b 1c ols, c l ai d t b the 1egit1 ·riate body b ,.ce. s e 

tb,e ;; leetion , ad becm " :r"i ,;,,d " 

tha will r the peopl • S i ne Hay s waote . t wit ra.w 

th t r 

ir, th eta · 

vho w r :. gt ar i n 

a1 itol , it 'Was · s t at th , acto 

, c:rati.c gis l at r · 1€,ht be e ;..:, t he de .j r on • 

I a., th n not only WC l d 

ut f ffice , but the 

a vo a cas · or a. a -night b qi st:i 

nts t: 

••• Packard rec ~1v d a ar r 
of th R s 

a stron r 

ican . l ct or -

o iana tan Hayes 
h · id the Uni d 
tat.es •••• ( 5) 



n11e Cabinet decided o March 20 t o se a co •;i1iss -

ion t o Louisia .u to taken acti on, but only t bserve 

t h .situation and rep rt to the President as t o the beet 

way of settlin the disput peaca.bl • T e co .i. issicm 

s oon r al ized that t h only s o uti n va.'3 tu conso ... idate 

t e tw - bodies into on l egis l at· re whict1 wo· ld. have a 

q or tll of · ly el ected ,:iembers . '.l'h co;a ,issi n ca ·ie un er 

f ire f'rom t e press :os.t 1iu..,;edia.tel , accuse · of both 

taki ng e.n ispensing bribes to t he " rs o:f the Pac -

arcl egislatur t o · t t he . t all vW' s o · of t e 

e -- crats t o ta. e their l aces . A though , on. y n-

d · b"tedl chw1ge6. htiinos , th co,tl!:lission id n t part-
(, } 

icipa e in t he transactions . .Al s o .any f t he e -

pub icans aquiescee. vo unteril. , sensing t 1at the re -

•r ova of Fe era, tr ops was i i.nwinent, and l·nowing tna,t 

i f t h crats they woul be o t f 

jobs . 

'hatev r the act a l iooth d's were, the si t uath in s on 

s olved i tse f with the D u:ocratic legislat ire e:t-uerging 

tri rri hant . A t ough this satisfied B.ayes, it bro ght 

. bers of t he co~missi n the wrath of the 

acicals . This wo l d be de strate s hor l y t er ea:fter 

vhen Harl.a.., •s ap ointr..ent was being consi red . twas 

inev table t hat they wo la clai n this appoint ;nt was 

a. "rewar "fo.r 0 :fixing" t he Lou isiana controver sy . 

Wh n Justice fJavis resie,med frc,·,1 the ourt i , :arch 

of 1 77 t beco . . • Senator t'~oyn I l linoi s , ayes 
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began t o considers cceasors . H had scusaed with 

l arlan the p ssibi~ it f se ding hi '"' t o the Court o 

St . Je.nes •. He had asked, he Kent c kian: ''Wou d a first 

c a.es for i gn asion tem t y ur a=ibition? ••• the very bes 
57) 

' i ·ton we ha.ve - ,.,he nglieh iss~on . 11 Harlan 

was not interested, b:.it delaye three weeks in refus

ng, eo 1' that I shoul d not appear to treat his f' er 
5 ) 

l 'J.ghtl y . II Ba .. s, however aid not thin o liar an 

at firs t w n .e beg n to consider a replace :- ~nt for 

avis . 

Th leading cont nder was Wi l ie. B. Wo ds of 

Al aba .. a, since th President wante a South rner to 

dra'l'Jati ze the secti •na reconciliati n which was his de

sired policy (Of t .. e tw nty -six na:"e s e considered for 

the post, only n • , Ja a Dru ., was fro n th . .. forth) . 

cx1s was a carpetbagger fro Ohio who had: bee a 

Judge for the Fi.fth Ci rc-uit i n 1869. ia 1ap rters in• 

eluded James A. Garf .el d , together wi th the Republicans 

of' the Deep South . He , hov~ver, was passed over and wae 

e eotual ly appoint din ,o. 
Harlan 'liiatl wel- known in epublican circles e.i.d 

had be a fr guent corresponcle t wtth th Att rney 

n ral ' s office, hsV!ing -writte on oehalf f his law 

partner in his aspirations to t e Court . Ha.yes eee•·is t 

have r "jec ed Bri st :w as his n ine n t a isingly 

s ince be had just r n again t hi th year before) 

b cause he . ea.re Bristow•s political 



l ea hi . t se t C rt P'P 1 1t .. , .ot 

aton " . In y 6, J · t ce Miller des~ 

crib o 11.1s n-in- aw, il.li 

vi :w h had 1th C 1 .f Justice 

two j dg a tl coosi r d th 

P. al l i r, n in r 

it, d r ·ng v, ich t e 

rit .. or . f r +.op 

contenders £:w1 l ia H nt of e Or eana; Bal i n er 

of T xas, h just c •s brothe1•-in-le- , whos · appoi t 

, . nt he w probabl · rging; Bristow; and Har.La J . 
lk 1.1 r sai · the.t waite was u •• • d ci e y op ·ea tLl 

three of t he • Thin s unt n t p to t e ,ark in abil i y; 

Bristow too :uch aspiring. 11 

In the sa. ~ letter , th J stic , t e s 0£ o tel~ with 

the President, d ring wh ch 4ill 2· su 1 d p ·e tu 

en uckians, s~yin ta : 

••• both were f up to t he etandar re-
q ired. by uat.ive a ili ya rof ssion-. 
attainm nt . That of the two, arl.e:u \{es 
pr obably a a o tlle ·ost 1 or 
1. Hee i, while B:ris t o;; ~s 
if an. iff rent oft es 

nt . 

11 · er then r ecal e · that a.yes d referred to 

'Briat w•s presidential aspiration £v1hichJ wer to 
( 5 ) 

be :r ar 

Hayes hi e f re orded in is diary tn t e in

te deci to a point nei t •r anyone f r o· the Cabinet of 

Gra.":lt, nor anyone wi h pres1 ntial 

Tl e t 1 r can i d tcs wer th.:1 ... 

c ause they l ac' 

( } 
:1.r tions. 

it· _r b -

ey wei.·e is -

tast fl to the ·esident ers n lly . "' n October 6, 
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877 tne Pr side t inclu ed tn o Jioe.tion J n 

lliarshal Ma a.a an Associet~ J tic f th upre , 

Court in a list <.tf nineteen ap intees t s nd t"'{' ~ sts 

s nt to Congr •ss . Tt o iine. i on f Harlan was r f rrea 

to the eoat J . iciary Co . i tt , wner cted-

y re:nttined for forty -one d8-YS , whi the qta ii~ tins , 

iotegrit. d abr ity o th .an 1.1 re oste sibl:y being 

c nsidered . 

Act· a lly t 1ia was n t th · intenti n of the co 'i ·.

i tt •e . The.. op oa d Harlan b ca se h was n wn to be 

ti.a a a . , . 1•, and they ver~ t1•ying t d"'scredi t e 

Pres ident by attac in all i s tu s, r ard ess of 

e nor t p sition . The ad.ica sin contr · , 

l ing, H w, were tryi g to righten th 

Preai ent in o s bmiasion by a show of th ir r . Ba.yes 

was confi ent, h ever , fur 1e n:.ited in his diary tat 

is j dicial p irlt ts we• l bt;l'ar the closest 
61) 

scr tiny . 

The thre w st f'r q· ent bjections :i:•a i se to ·the 

ap int !:-ent of Har an wer : s p ic1 ation in the 

Lou1s i a a l ctoral i sput ; t rec nt onversion to 

e blican1s , ::.ia n his uspec; n t e 

r a.son bl o'bjecti n hat it v l.d be nwise t1, ap int 

&1.otber j dg - f r ,n t Sixt Circ it which a.l r ady 

two J dges on t he Court, Yhile t .1 u.rth, Fifth,and 

S veo (the eep 

thus nd.erre 

th) ire its a nun ., n w re 

n t e C rt . 



Senator Beck of e tuc · a >lici .. ed v tee f r 

Harlan, l ining up a strong bas of' bipartis n support. 

The Senst• WBS in · l ve at t is tiu "11 t 1 the ell m

of'for d (. e publican -Det crat) iap,. te for t e O! isiana 

Senat , seat . This unsee 

of e ,..ouieiana electora corn.:- ssi n, e.nd 

as o of its ,ne b rs, co e nd.er attac • 

on the work 

e Har an, 

Bee was ha 10 · :trouble ining up the adicals, s o 

e so icited a ong u obiograp ica ett r fro Harlan , 

answ ring t, . c ar tee e aga,inat hi as f l y as he 

could 1 . . , h answ r d tne questions abou l is party 

l ya ty anc f or r 0 positi 0 to th ar 

h C ld not answer t e q eeti n of eogra ) . Bech 

· . rt.e t 1 etter over to t e Judiciary Cou .. , it ee, w re 

it d1l . itt e· t a e th appoi t, but it is in-

ter s ing as an autcbi gre:phice.l ace nt. 

b ns b. e plaining his ~1aye conversion 

to t b icenis • lie states tnat th re h n t real 

b n a e ublican Party in en c y be.fore l , and 

voted against the De crats in a,11 ell:, ions 

xce t .18 {Scott , Whig, · p 521 Fi 1 ore, A rican, 

in ; and Bel an ~verctt,, Consti ti.ition Unionist, 

* 
in 860) . As stat~ ab N ne vot u f or Cl.ell an be

st 11 ly ti&l 



to en t e war . 

Second, he tells of his switch t o Unionis in 

1 66 when he t oo the stu,np f r Hobson (candidate for 

Clerk of tne Court f Appea s}, and in l 

fin ly converte : 

In t.1at ear I annouocerl ry n• r poee to 
ad1ere t and sustain the e blican 
Per_-, • I ca vassed , entuc an :port
i ons of Indiana f or Grant and Co fax, 
defending the action of the epublican 
Part · i n passing the 13th and 4t 
A end ~nts . (&?) 

when he 

He then suC'l!Jarized his ca . a1gns in )71. and 75, 

-when he def en ed the War A ,end ,>ents, the Civil igllts 

Acts, and the 0 10.A l\."'l.ux Act". Re also tells o~ his 

visit t •. ain -with ·. oug ass ana Ja..,;es G·. Bl aine . 

He aenied tlle charges de about the 'l10r k of the 

Louisiana Co· :misalon, and says t b,e.t he never condone 

bribery as a ~ ans of shifting t e bal ance f over over 

t the De oeratic legisl ature: 

Any i , utation of 1. ro r ,.ethod<> to 
t l e C , ission or to any mbers of it, 
in conn etion with the L utsiana bus
iness, is M')J st, and without t he slight
est fo nation upon which to rest . (63) 

Last , he aefends is resignation fro tbe ArrJy 
(64 ) 

in 63. He says that he id it not because of a 

lack of sympathy w1 th or con:fidence .in the Union cause, 

but on y beca · se he l • ad pressing fa i y natters, res 1 t 

ing fro the death of his father, that he bad t settle . 

This honest and direct confrontation with the 

charges .ade against hi shoul hav~ silenced the 

nosi.tion blocking his appoint nt . It did no s ·ch thin ; 



in fact the hearinss d1·a · d o '! r twenty- ni ne , re 

de; s, w ile the committee h ard sle. de1· s testi ny, of 

which the f' ollowing excer t is ty ica . : 

Ca u no p stp ne this c nfi r 1,. :tion 
unti t e regulars ssion? •••• Har an _ 

e.ficHmt in l eg n pr ofessional 
ed cation. • • • As for s ner l sch · lar -
ship or 1i rary ttsio -mts, he fk, 

one •• •• an as s ur e.e you . l l iv 
we wil l both see th r· w'h o h will 
be the sycophantic friend and a p ant 
t ool f the e cratic Party. (65) 

These attac s which the co" 1ttee heard fr so long 

indicate that it was not real Harl an they objecte to, 

but tha t they wer e trying to ciiscr it the Presiuent 

by s landering his sp int s one news • per s -

ize · it: 

b jection , inly co a r oru the 
pub icax ... bers of ti • co it'tee, 
who say that whi l e the avi not 
lade p theil' ins to vote for or 

aga net Harlan, sti 1-- .-
The epi1tJl ica senators see to cherish 
a sort of s pecia grieve.nee against n t 
on b· t al l t 1e mber.s of the 
J:t.ouisianaJ.7 C . ssion ••• ( 66) 

., stice Mi ller approved of Harl an , and c i ed t 

ei bere o the co .mutt for their obvicus pol itical 

•otives : 

I a so told him ["senator Christia ey_/ 
that if t he epub ican Party i n Congress 
was goi ng to ave a ru.pt r e with the 
Pr sident th c ul d ot afford to i n
augurate the fight by re sing t ccn
fir m sch a man as Harl .'m . (67) 

Eventual y the fi t vas over . On · oversber 29 , 

TI, the no ination was coofir d . On c wber .i , 



1877 he was sworn in as an Associate Justice or tl:ie 

Supreme· Court . 
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II .IPE STIC 

Thi Is t b g n in o t e thir l on . t car er 

en t he Supre Court ( l any oth r justice x

ehal } • D · ring 1 ce t 1eld an Chie Justic 

a l st th r ty•four yeara on t bene, Justt~ ar l 

wrot 03 opinions rt Court, and or 

i cantly, h i sa t_d, 31 ti s . t .r than bri · 

s ·1·viee as an arbitrator on t he Bering S a Tribune 

i n 1693, an as pr -ssor o const tutiona ~ t the 

Colu .bi (George ashington Univereity , f:ro:n 88 

ntil hie dee.th; Justice Harl an s nt a: l of is t1t,:e 

on th · ut1ee of he S pre ,e Court . 

li taught Sunday echo cl ass or , n.; years , 

an activi ty which was an i n gral . t of bis str ns 

Pr sbyterian vi ws, w ich ~..,er lncompr o. isin au 

:f'unda nt list: 

In the Presbyteria.~ Church e is a pi 1-r .•.. 
.["In his Bible cl ass l e teach sJ ... the 
real aning and intent of the scri tures . 
It be net that w a t ,, teaches is th 

o d s o · id r l i giot1 Linus the free
ing tendenci s ern ti s . {1 ) 

The stern Calvinist a lowed i e l f no l u riee 

· e flesh., d r oi tted none to his ass c ates . Tl is 

is ill s trated in th bu r ous story of iarl a p a; ing 

g f : 

champion 1rer int 
an is as f' ond. o.: t 

is . e l one 
ay wit pis co • . 

, '\ ,.e right rev rend · str ck 
at the bal s veral succ ss1 n, 



) 

1saing it ee.c ti a baring his 
episcopal shin. The 'bie'..op , however, 
said uoth ng. B:e coildn 't .:.t::'ord to. 
H knew Har an wu watching and listen
ing.... So t 1e bish .p too it out as 
far as possible 1.n hiding hi:s f"eelings . 
Justicre H.a.t•la.n nevertheless was sh c -
ed . Steppin up, he reuiar e in a 
voice of s rrowful rebu ke : 

''Bishop , tl t . i the rJost . r o.f ane 
sil nee I ever heard . "(2) 

Justice ar'lan was vigor I s hys ica ly , as wel as 

i n his or,i,tory and .,: nt. - powers . I e re ·iaine<1. so nti 

. f o r a.y i l ness ended hi.s lif e abrup y . The f l ow

ing stor i lust:rates his l gendary h;ysica fitness . 

. ot long ago ••• the SFY young lawyer s of 
ashingt n :played a , t ch ga , · of base-

ball w1 th the stately judges . 
''Harl an up ! 11 cal ed the scorer . 
The justice trotted to the plate, 

glar d t the pitcher, gave is bat a 
few preli nary swings , and hit the 
first ball - When it dr pped 1nto a 
gulch abo t twenty yards behind tbe 
center- field r, the ighty hitter was 
nearing second base . (3) 

Harl was by taste and te pera,, nt one of dying 

breed, "the outhern gent1e ·"M11 • He lived gracioasly at 

his no .. e in Washir,c;,:ton on F urteent.h and Euclid Streets . 

The veteran journal ist and raconteur Sar el Blythe rt~s

cribes the ac r.1e : 

ere you g t the ost char.• ing f 
Southern welco s; here, to, in the 
cozy book- l ettered st dy on the second 
floor , you see the veteran j Stice in 
repose. . • • A.a you sit b· the fire in. 
ttb.:61 r o ru and s 10 e s ogies vi th the 
venereb~ e judge - he prefers theu t o 
the finest cigars - you bask in the 
mellowin l ight of a fu 1 l ife . (4) 

hen Harlan was ap ointe , t re were few wno regar -
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d d h1 as anything but anot _er · ol i tician :recei viug his 

reward for services rendered the new Ad ioiet ration • 

.A s ",&.i l portion of this at t i t de is true, et Har· an 

turne · ut t be n of th st f o~~cful and active 

j dges who ever Slf>.t on t e bench . A typical cc ent 

by a surprisea observer of t he Court e presses t his :fee -

ing. 

The appointrr.ent was nquesti uably i n a -
u.ent of a liti ca debt, but e.t the S&'le 

ti it pr oved b) acc1 e nt (tte word 
"accident'' s chosen de iberate y 1 
of the character f H. _1 es ' l ater app 
, nts) t o be one of' the b st ever 

view 
int-

• ( 5) 

His career as a po iti cian de .onstrate his ab-

i l ity as an orat ran organizer, but suggested litt .e 

of hie abil i t y as a justic • The radical change in his 

att:t t ude t oward the ·egro , states ' rights , a.nd the r ole 

o:f Congress nder the Constit tioti, had shown a tenacity 

to rincip es ( al b t changing ones} , 'but iTld icate 

l ittl e in th \l&y of a stable, c nsistent Judici ut-

l ok . hat is s s r prisin about i s caree1. is t iat t is 

consistent outlo · had been i ·ograined b y this ti , and 

that h ·ept it thr gnout his lif : 

LAt the time o his appoint 'ti!ntJ Harl an 
had achie"Ved a svnthesie of civil ibert
i es, pro rty rights, and state pol ce 
owera which was be o .... the ability of 

even Jus.tice Mi . ler, and though this 
s:i,•nthesis was u ti tel y to brea down, 
1 t l ead • • • to ny sreat judic1a. opin-
1 ons; nearl y always on the .inori ty 
side . In bis gener-al phi .osophy , as well 
as his rep tation as 11The Great. D1ssent
er0, Jus-'tic Harlen was to be the irect 
predecessor of Jus t ice 01:i ver Wende 1 
Ro s . (6) 
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Al thougn I d4;?u0 t e c nt-eotion of this <writer that 

the s 1th s s 11-woo .;, tL t ly to b.r a.k own," I t hin 

his tripart~te analysis o the pbi loao y of , ar. an is 

ace ra.t • .!:ie was basical l a J,?ffersonian in political 

outlook , hence his pholding of both t e rights of pro-

rty n civil ~i'berties: 

His e ~in were isted n t e 
si.ce of what e bel ieved to be pul er 
r1 te , n · s convictions were those 
of on . w o ident ied the i bertiee of 
the peo e vith in preser ation of cert
ain eerly and pri 11.itiv conditions o:f 11.f.'e . 

th ugh a ~e · bl.ican , ther was ch 
about his views that e the. rese nb l e 
those of Jeffersoniar ~e uocrat.(7) 

This r e et for •:ivil l iberties and. pr pert y 1!tae 

te ered b;y his arli.e.r e peri nces in Kent c ky . The 

ynchin and whippings by t e an, and the inability 

of the stat to deal v i th th , convinced hi n oft e need 

'for strong polic overs at both state an na ional 

evels . This caused a tension with his respect for 

h man freed r an i i v1dual1 ty, f orcea hi t o f i ,n 
( 

a ju icia . outlo 1.. vhich ccu d reconc e thes t-wo con-

f l ict in r i cipl ea. 

Justi c Harlan was oft critkize because e 

was " urilega ", in u_gi ng in eYtr aneoue and i mpass ioned 

opin" ons . T is, t.oget e:r with hie l .eq ent disagreerr.,ent: 

wit h th~ tren of the Court's cisions, ,ade h i m un-

p pular with the c ne rvative press . ne writer in The -
Nation , in an ax•ticl entitl ed ''Justice ar au •s Harangue{t, 

ridic l ed him f or his strongly- worded issent in the 
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Inco. True Case (Po lac v . Far r ' a oan. and ' r _st Co., 

18 5), an tat that: 

r -r1ing he b nch into a atu t.1p l owers 
the court in the p bl ic eye d lessens 
its a t. ority . At o ti ,;e i . i .+.s exist
nee ght i te ,..... :ri ers r, ore c -ef y 

d vest th e ves of every character 
b~t tat of lawy r s , t o put on n air 
~ re dispassi ?nateriess ,. an . r yn s l 

an abstraction, than wh n passing on 
the val idity of an act of Coogr ss • ••• ( ) 

I t is just this type of "dispass1 oateuess' n 
wh,eh Q,.. "' 

'dr yness '' of l awy rs.., dis l iked and f are • He di~ not 

oppose l e "' lity, but only l ega istic equivocati on. He 

f eare· that the Court, by the use of l ega' precedent and 

co '' icated reasoning, might not on y ass on ~,he valid-

1·ty of laws of Congress an t e states, but uld ctua

l l y l egislett, i ta lf or s o a.1 t er o d laws as to iake 

the unreco izabl • Harlan ew t·e abil ity of the Co rt 

to justify ill gal or i nequitabl e acts by l egal 

•• • t he Courts have rare y, if -ver , felt 
ther "' l vcts s o restrained by •chnical 
ru es that th y could n t find s o,;e re -

edy, consiste::.t with the l w1 fer acts • •• 
thet vio .ated. :iatursl justice or 111ere 
oet1le t t he · ooauental princi ples 

devised tor the protect! n of the essential 
rights of property •••• (9} 

thode -

This distr st of pure legal is and casuistry e 

Justice Harl an to be- s i ..,,lietic n his opini r.a . He 

was, of cur se , critici zed fur this. Those w i s

agrc d wi t h hi!U us•al y did so on t he grounds t hat nis 

o 1niolls ar off the subject , t ,isre precedent , or 

were e t.r neous . In ~-his they v r e often correct, but 



thy .iesed is intention . Thie we.a to se the l egel 

o i ni on to clert :f , a point of law, rat her t en to use it 

to obscure e. point t il l f ,r t her by clouding it wi;l~h t oo 

sn egal t e chn1ca.1i ties. As Chief' Justi.ce t" ite put 

it: 

His "".etb<.• CI thc-Jght 1 i n disregard o'f' 
~re 9uotleties or refined destincti ns, 

led h~ t th!-! broades t l i nes of' cot1vict-
1on, and as those ines · .e-i:e b, htm dis
cerned , and ~i ' .erence s between hi ~.s l f 
an othe s b~ca e i possibl e ~f recon
cili tion , t ie warf are of mi n with min 
was carr:l.ed on, not .•1th adroit. fence or 
s ubtl e pl of :t "son., but i t h a dir
ectness and entire ieregard. of ol l. 
narrower points of v!cN. ( 10) 

T'he simpl i c i t y of his view er t he Constitution ste 

f ro the aloost r .1. i gi o:.Ja r e.opect in wbi ch he he l. t t 

doc ment . Justice Brever once sad of hi m- "le reti res 

at 't' i g.ht with one t.~nd on the Coos t 1 t t ion and t he other 

on t he Bi ble, oilfe and 
(11) 

i n justice and r.ighteousness." 

B "eeping hi s e.rguroe ts simple and t o t e point, J s t ice 

Harl an Go tt /;ht t c, expres wbnt he though wo.s the intent 

of t he wri ters (ar, am.ender s) of' t e Conat i t1ti.on, and 

t o e.p ly the s pir.i t behi t .at intent to the case 

bef re him. 

Once h had decid d on h is opinion in a case 1e w·as 

vabl from it, bece. ee his opini~11s a l ways t ook on 

the .or, f oree of pr i nciples. Rew rked strenuously on 

tb!'lee o i nions a that hey would be vorthwhil : 

W en he t s considering a case 1 1~ t'astene 



his library , p· l b mtn 
bea:r•ing on , tter 

f.n hand, stu iiea f r · t o th .. .! uight 
'for 1ae.ny ni hta , and the kes 'P 
h s · inti.. fter that he 1.s .Ll<ed, 
itl :ovabl · , i tabl e • ( 2) 

Harlan s t r ns y oppoe_ an:v i ntrus ion by edera 

Gover .l':ent tc.. an e.:r a rightly belon ing to t e J ris ic-

t i n of tie ·at"'s; on rersel , ever, h had a etron~ 

sense f nationalia n which he fe .t, bu.la ce t he preroga-

t i ves of the states and bound them int union . e 

e . h1~ C 'n°ti tiun mo:::-t u t ably expresse and main-

t in .d nc; 1.i he did otf · ro· c 

as the o. l e des · rec1 i • Wha.t h feare was that the 

courts, partic ·lar :y change 

t he Cons it· i o by i ner retat!ou , thereby bypassing 

the ongress: Thie ·st e key t.o all his great aissents, 

1 th"" area of "fegro r ights, and in a . o her aspect s 

of the av: 

l , t ~"' Con.., ~, ... t :1tio a ·to oe a ish d 1t 
ts to be don .11 t .. e ~ 1 , .ot by t 
upr ie o rt, This 1 u: he /:J arle.nJ 

disse tQd to te de · a.1 of Tri~ by 
Jur., t o t e J.1il1,Ji.no, 1 1 Crw ·o t h 
Negro , and denie.l c,:f citizenship to the 
I n ian. 

"Tt~ p~o l e of t he United Stat es 
who or ai ed the Co sti tuti co never 
supp sed that a change would be ede 
1 cur ay t.em o · ov~ .. _.nt y . re 
judicial i nter-pr . tat ton. 11 

LJ• 4. H. f'i-01.1 the · ard Cil opi ion, 221 U. S . l J 
The j c\icial opinions of J t s ,ic Har an towards 

ot· aspects of con~t t t i orml .. l¼W t h r then civil r1€f)1ts 

are not wit .io the s co_r1e :> f t' s otn y (a ch as i s a.,..,ous 
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1ss nt in T e Y.nignt .s gar Case, his opini on in t e 

orth r~ S c :riti e Case, · nd bis a.s t t~ dissents in 

the Stan f.U•d on and A r i can Ta.bacco Cases) . oo as-

ect of the la, however, is cl sely re ~ted to the civil 

rights i as1 , and va.s one cf Just1c Harlo.ri ' s fore· et 

concern : 

espe · a bi i n eases 
r s o e imH "'ii' i.lO.. 

OS ' t C a end-
eral Con ,~ ~tion t sec re, 
th nati onal 1t h ri ty in 

• {13 

tic\llerly · far.: t i,. his res1s ta.nee 

t o t h,. effort of th r ,e . ..1 ere of t' e C urt t o i it t e 

oi~u:teenth A .e:ndm nt ao . ch, as tc ?'c ,der it i potent . 

The Court narrow·ed the prot ction af'fcrded b y this 

of decisio av icb held thst in etae . rocedure, the 

rigb to i i ct ient by e. gre.nd j tir y , he right to trial 

.y J r y, a.n · he right to be f r e from self-incrimination 

were n t neceasar•1, guerant e .y t ,.e Fol.r teent Amend-

11 of' tho e rights re guarante,ed in ·federal 

pr ocedure by the Bi 1 of ., i ghtis . Th~ decisions by the 

01Jrt i thes cae s ['"Hurt o v. C'al i:f ·rn i , 110 u.s . , 

51 {i884); .-iaxweL .. D<>w , .. 76 u.s . , 581 ( 1 00); Twiniug 

v. ew Je sc:y, 2 . l u •• , 78 f 1 08)J elicit d a 

vigorcu: d i ssent fr om Justice . arlan i 1 a l 1 three instances . 
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e. pl1citly i n the roe dural a. le ·~ cess Cl aus , an 

that the . ed.sion o!" the Court in t hese cases left the 

indi i t.ta.l, part icu arl :y the · esr ;• · l nerab e to er-
(1 ) 

bitrary state action . This brings ti s t.o a consider-

ation of' the r ole o~ the egro in t.e C nstit ticnal 

l aw of this rio , and o Justice HArla...'1 1£ Vit?W of the 

Constitution with 1·egard to the riew stat s of the "iegro . 



III - HAA .\ , 
'!IVI IGHT , AI-;D THE POST..;WA.li C T: 

When Justice Harl an ine tne Co1rt in 1 77, the 

ies es c nce·r n ng 1,he new citlz r . hip of t e gr had 

already b? n to be consi. ered . Ti e Court ha a ready 

seri · s ly limited pro ction to t he Negr nder the ar 

Am .ents a.na the civil rights :w • The first crum, 
( l) 

Bl yev v. U i ted States ( 1872), had overtu:-ne " a pr o -

secl.ltion ot' white , sec sed o de priving a Negro of 

r':ights guaranteed n t he civil righ.ts acts . It ;ia

a tlow•d th. tria o.f the white .,e.n in a federal co rt 

beca s of tho e x · 1sion 01' i egro t esti. ony in state 

c :..rts . Th secon ov rt r n d a con ·icti.on res lt .ng fr 

a con •piracy atte ;pt to ts ban- N gro :meeting l United 
(2 ) 

States v. Crn i s m ", 1876) ~ United States v . ,eese 
(3) 

(1876) , ,..as a t hird succ ssful conviction of' a. white 

:.an dieall ed : the Supre, e Court. It denied a con

ic io f<Jr i nfringin of th r ight f Negroes to vote 

n stat e l ct ions . All thr e of thes d(~nie . that the 

I ' points ,n q estion were includ din the r ights a..~u pri -

Vil .g nra teed by f e eral . gisl tin . 

The f i rst c 0 se concer nin ci~~i ri ts wbic came 

·o a •rirl _a.rla ' s 
(4' 

,e C• · r, ( ... 78} • 

s vice on t t:! b .nch -was a l l v . 

* c ark gi v s a ..... ..,t ,. il.ed xplan tion 

* (; l ar i., , . B. 'I'he octrines of J st_ice 'ar "l an . 
Ealti nore: Johns Hopkin Studies in i s tory and Po_it1ca 
Sci tc • Vol . 33 pp . j0-91 (1915), 



w11· u a ice arlan di d 

c. eert11n . . 

C r t, l . 

.,_• . .ic i ser t fort e 

reaao~ · . at s tn 

t ' h, rt; I U g bl + -ps,r't'c .p .,, >' The 
• 

r'a ie ·· s thi q i't clear. lf' 

ad t&k 'l'.l · r t in this Cft.S . , it :!$ pr 

he bl 1cl 

·blic 

u sviH , . E.'V · rt a:1s an '. 'e,.;u ailr 
( ) 

1 , ( .. ~ 
'J ;· 10 the ':ur d s .. 

r 



arg e t h t this low YiO:!.ateo. the C")n,,,titution because it 

was a ur e pl ce h,i/ a stat.e upon i · t rstate co .mere · • 

.,. ca- r v o·,s .... y wee in d.i:rec c nflict w'.1.t 1 the Hall 

v . Cu1r d cis ·· c:m, but .Ji stice Br wer expl ain d this 

awey 1 hie opin o f'or he Court b~; declarinQ that the 

cte co ,,,.,;er ce nly w1 th" ~~ .. e tate and there-

v ol t .he corn. ·:r e cla. •se of the Cons tit-

t 0 r ther sta ted t ti a l. v . !le Ctl i r "the 

atee.:'lJboe, was ~n aged iu i. te1· tat e c .:.a. rce , but the 

p a:.. ,t ' on tre . 1 rt . t · on ro n one point t o 
(7 

an tl e Wh re:as, i n the r a ilroad case, 

the r:1paoy he ~ iole.ted a st. te l aw gover in& co ,erce 

r tl in its order , • 

Juetice Iiarla ot ce-p this di tinctiori , since 

tht:.• t case. t g tlle s ,, d. t o taci l y 1 . ly that th~ 

U. S. ~ ·pre, . Court would ''ho d statut s d i&crin,inating 

ains · col :red _rsons const1 tl.!t1one.l. rights if the sta.te 
( ) 

co· t wil u ho1d ther _., He atete ' in his dissent 

that 

lh· Louislai a e1ac t ., t forbade the eperation 
o the w 11 te 1:u'ld b a races 1 i e such 
vessels w re vithin he li its of that 
State. The ~Ii s s issl ppi statute . •• r q i r s 
s uch eperation of l'.\ce s , while thos .... trains 
ar '"' t e ••• • It. it, i~fic _t 
t o a. re te 
qutri t i o~ 
hl a..:: r te ca 
pss 9 er g tion 

· .ong the $testes 1 wh a 
. e t orbi o.i ug s en seper t ·i 

:regul at n of t~mt cha2·acte r . 

ln cth r words, ustice narl n ejected th t acit 
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staten nt ft Co r t. t hat t er 1n of th . s tate 

c rts -w u d eter ine the r ing of t he .s . SL~pre1 

Court . e a.r ed his case effectivel ., uei n t pr -

cede t in a more car .fu nn r , t ian did the •;1aj ri ty 

opinion of ustice Brewer . This cas, i s o course, a 

orer nner o · .l? esay v . Fer son and h al r eaay 

dec1d d SO' of the ints involve in t hat .ater, ·ior e 

fa· s case . 

Before precee ing to that case , ·tis n c •sa ,y to 
(10) 

consider first t Civi l ig1ts Cases of 883, with-

which the P eay case is ,eaningless . 



THE CIV. . R HT C 

In contras · to the 1iss·asipp1 rai roe. ca e , 

w ich wos conce:rne wi h the val di y of stat seg-

rege.tion avs, .e Ci vi l ights cases were t e teat case 

for tlle iir:i t s of Congressional power over prj.v~e 

isc:ri i natory ac a. In a sense his ecis i n as pre -

ser ously limited the prot ction of re to the iegro 

n er t he c'ivil rights l egis ation . The fo o was. no l on r 

. en r otec ed fro , vio enc , beca• se in U .a. v . ~arr is 

(1 
(l ) 

3), t e ourt he.d clec ared .neons tit tioo the 

K:M. K1 ux Act of' Congress, with eight J dges .ing t e 

posit.ion t t t,he Civil W'e.r A:. nd ts d i d not r vi e 

Congr ss with aut rity t o n~ b iv t i vid als n 

c ns iracy to de riYe rsons of th ir c i vj_ r ights, 
(2) 

but only to stri e doi.n s t.a ::. l aws. 

The first fo· r of t e si. cas s wer e f der . pro• 

sec tiona of iodivi.tlu:a l s nder th Ci vil ights Act of 

1875, for deny1 g because of their ~ace, theater and 

hote l acco .:odations t ~egro s • Th story of one C;f 

these, IJ •• v . S i ngl t on , i s i · ustrativ of a or 
( 3) 

t s e c s. 

On Nov .b r 22 , 1 , the Grand ra Ho. a in 

ew Yor City was pt.ittin on a S t •lrd.ay ma.ti e of 

* Thia is t le only instance, in the thirty -nine cases 
relatin to the le.gro , tha t J1 s tice Harl an did not ta 
a stan r xpress an e pini • 
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R(ty Blas by ict or Hugo, with the f moos trag d1au, 

. wi Booth, in the starr!ng r o e. illia • Davis, 

Jr. , the b s i ness agent of the gro newspaper, Pro-

a:;:essive A.erican went . to ttend, so his girl riend 

{descrf;:,ed b.Y he nr •s a "a brigh octor oon, a : ost 

white''), pu1'chase ticket in th. . rning. At :30 P • . , 
Davis and the girl present ci th ir tic. ets t the door

.. eeper, Sa uel Singl eton, who to d th that tl eir t i c lt.

ita were no good , but th t t.heir money w uld b ref' ·nd· 

at he ticket office. 

a.vis was probe.uly con uct1n0 a deliberate test 

of tile Civil I<1ghts Act , since he had, tried t his aa,,;e 

thing before, but had fail to g t an in i c . ent . r , a 

_ ed.eral grand jury . ~~ 1s t1as ot an unco.::i: n occ rence; 

in eed , there had bent sting o th "q 

th l av" provt . · n the act of 18 , and stat e ual 

a.ccm a.t1ona stat tee in si:11ilar P.ann r ring the 

l 70 • s • The react ions to tl1e a.ct of Senat r 5'-.lfflner 

of ·75 was s1 lar • 

. .... it . · "An Act to Protect a.l Ci tizer.s in th ir 

C • vil e.nd L gal ights , " 1 t had been pr 

March L I~s rea b l e st ted t hat: 

i s ~~ntial to just o rn nt L-t atJ 
recognize the eq e.11 ty of a l ~.en be

re th law, and ••• it is the duty of 
the gov r n . . nt in 1 ts ea i gs with t he 

!'. "-' to 1J.et out equal a.nd exact jm,;t c 
to al l, of what· rer nativity , race, color, 
or pere asion, reli ious r oli ical. 

on 
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It entitl ed all persons within t Juris iction f 

the United States to f 11 an · equal nJ ryr ent of nos , 

lie con ,. ances on n or we.ter, theaters and ot·er 

p ac s o public n, s bJect nly to th condi io s 

eata iai. , by l aw a · appl icebl to a l ci · 1zene, v1th

out ef'erence .o race a co_or . Disc. inetio wo ild 

be a isde... nor and the "person aggr eved" was giv n 

he right to S ' e in a civil :;. i ·t tor $ 500 dan..ages . T.1e 

act u tiler Jrov:i hat o rson b deni · on t e 

basi o olor fro i '-"erving as aad or tit :ur or it 

any state or .o,1rt . This provision carried a 

nslty for y ~ reon , char with tt· d ty of sel ct -

in jurors, who rson' because of race . 

convinc d t h.at the opera.t rs of th h eter refused hio; 

bee s o.f " re Judie · again t his rac ", so h had a 

s ,;al boy purchase tvo .o:ire t ickets. i he a y es ad · 

.iitt , pr o ab" b c use Sing eton istook 1 r or 

w' it II b t a •is wa..,; ain r f sed . Singlton order 

Davis Ot..:. t 0 the ent anc I at1d a police.a to 

re v. hirn. On r,.onday , ov mber 24 , v i,s fi 8, 

cri n 1 C r.: ~a.in an on n~ce er Singl et was ... I I 

.in~ic d . The Judge r ftrnr 

Court, sine th cos it tion 

the CBS to the Circ it 

of ·75 

was questi on d by counsel or S1ne-J. t . Th. Circ i 

Court judge , J'. st1c • a uel B e.tc 1f • rd f tne 
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S re e Court, assigned t ·ha district , and !strict 

Judge Wi.:-i.~ia. ... Cho ·te , reached opposit cone s ions , so 

ti1e cas vas certi 1 t , the U. e . uprt:, 

twe n t e ju ~ · s • 11 

Court, "an 

divis i on o iuion 

' ther feder al c ts ivied on t ise e, 
\~ 

and had b~en referre Ato ~h s pr -.e Co rt . By lu 0 

the si cases we~~ n the I:! ct, nd tr. ·· $ l i ci tor 

of the Unit d S ates i ed. a b:ri ±' fe din the 

const1t t1ona1 1ty o!I' th~ ct. 'l'he Court & ,'OS t'o ,av-

del e l onger th their doc~~t lead wo 

ea, an see. IS to have prefe:rre to ut off t 

q est1on . 

he.v warrant-

i ficu t 

Four of t h• other cases w.i,e s i...dla:r to Davis '. 

tJ .s . v . Stanl ey involved th n,fusa of' farray Stanley 

t serve a egro t his hotel 1·est • rant in Kansas in 

1 75 • iJ . $ • V • an invol ve" th r f so.lo Michael Fyan 

to ad:ni t a. egr · n d erg ~ . • Tyl r t o a me · e. •s 

Tb. ater in San ranciaco . In u.n . v. B ilton, tb ques 

tion of interst t carriers a in aro , when Ja; s 

Ha i l ton, a coo ctor on t h ash.vi 

St . 'L u1 Rnilr ad, refuse a e 

, C atte.n oga an 

with a first -

cl ese ticket to the l ies ' car, and pt t her in "a 

dirty disa eabl e coach known 

'l'he si ·th cas ·was di ferent ,, r ors1 tht?se, but was 

added to t he others when it car e before the Court , 

On Ma. 22 , 1879, a t,Lnty-eight y e.r-ol Negro w c:. n 

ifrs . Sallie J . ob ins n , purchased, t w first-c ass 
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tickets a,t Gran Junction, 'l'enneas ee , for Lynchbur g ., 

irginia, n the ~ 'l'i hi s and Charleston ailroad . She 

acd her nephew , a young Negro of l i ght co,np exion, ig..llt 

i air, and l ight bl e eyes, board "'- the trai n and start

e int the parlor car. The cooo ctor., thinking her 

a. I.egro prostit1.1 te with a white pare,,.our, held her bac 1 , 

a ,d push d her roughl y i otc the s .. kin car . A few 

,liinut -s l ater the e phew, Joseph obinaon., i . ;,or ,ned t he 

con uctor who he was. Th conductor was s t.tr r1sed I s o 

he a l ed the to ride in the par or car ~ti he 

next stop . The finished the whole ride ther, but 

:fil ed co:npl aints with the rai l road. about t heir treat

·-::.ent and file · for 500 · amages nder the Act of 875. 

t the r i a l , counsel f or the obinsons rejecte 

the co ductor 's testi ony t hat he had thought the ' i -

moral pcrs ns like ly t ca se trouble ~ n tile, parlor car . 

Th railr oad accepted the constitutionality or t .e Civil 

nights Act, but conten ed that ea.gin, the conductor, 

ha acted ,.,n legi ti - te grounds, that they were t rave l 

ing f r ni111c1 t ur pos s '' , and tha t he had not excludei.3 

the ti1 on the basi s of race . 

When t se s ix cases reache the Supre,,.e Court, 

Solicitor General Sa el F . Phill i ps fi l e d, an eff ct1.ve 

br i ef def'ending t he civil r ights laws. I t eu1•:1rized 

the ci vi.l r ights aws since the Ci 11 War , a nd concen-

trated on the public nat1 re of the facilities whi ch re-
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q ired hat they be o· for fee ace sa to a 1 . 

Jus~~co Joseph Bradly d l iver tl!e opi n o:t' the 

t 0 · 75 as being 

uncor.s tit~tion 1 . nii;: re 'err. , of th Ha· i ton 

C on point f proc re, n grouped the ot .er fi~e 

ces sin is o e ci ion . 

t l ect•al force on the · our~ :at ti t , as 

bril~iant cc ~titution 1 vy r , is pre-Court 

cti · i ti s a a l . in co osel for r a.:i.J.r a& in l, aw 

Jerse • hig , e had wor .. ,xl fo1· co pro• 1is in 

860-186 , then b ~ u strcn · Union st after tr1e fir ing 

on . ort ~1 · ter . u ort d Graot , and spoke11 for 

t e Thirteenth .. d I ourteenth Amend .. ients, an.d his s.ppoint

r. :: nt ad encount red JO oppos.i tio fro <J the · ,a. 1c ls . 

His ecia on w '"' si.mpl ar1 tig,htly reaso d . H 

I'• f<?:r ed to the very explicit , gua.ge of t · e .F'ourteen

th .A ~end .. ent , an interp:ret · d 1 t narrovly . Th A .,end-

. nt says- "No St te. s ha 1 make er nforce e.ny l aw 

whic shall abridge t privileges or 1 nities o:f 

cit.:.zens of the Unite..t States" . Bradley derlies that 

this 5"!ct.io'l o. the Fo-:.n•·f.;.,en h A ,end· .ent can be sed t c 

j .stify the Ci vil ights Act ' . provisi ns which cover 

th · bl.Cte f in ivHt als . 

It is State ction o 
tbat is ~oh1bited . 
individ rn.J. rights is 
of the ac nd nt •••• 

a p·rt . .:: l ar character 
Individual invasion f 
not the s bject . attar 
It ·oes not in~ st 



with pow rt 1 gislate upon 
·~hi.ch a:re within t e do i 

of l gis ation • ••• It does not 
author ze Congress to er ate a c ,e of 

n1c1pal l aw torte r lation of 
pri.vate rights; ( 4) 

e pr ccee to d" that. th,s T, 1rteenth Amend nt 

pro ibi ion o s a very an nvoluntary erv1 tucle :,,ay 

b exten e t o a den al of eqi., l ac l'.:n::cdati ons nd 

Ca. the act of a · e i.ndividual, th 
own r o::f the Inn, th public conveyance 
r plac of a , .. s , , nt, ref •sing t b 

ace .oo at i on, be just y regarde as i.. ·• 
as ng any ba.ge of s l avery or ~ervi 

t ud upon the app · cant ••• ? 
Aft . g vi g to these questione 

all the conei eration hich their i m• 
rt nee , ands, 'We ei.r fo ced. to the 

c ncl sion that s uch nn act of ref sal 
h no h1,g tv d w t h slavery or 
invol ntary servit d , and that if it 
1s violat ive of eny right of the ps~ty , 
his re rese is to be sought under the 

1s t.: t he State, { 5) 

Wben ,Bradley t'in1sh r ading this o:pini on,-there

by pra.ctic . y m.1 _i,.ying the :rourte(l>nt A end nt -

u ti.c- arlan, the or 1.er s l vehol dcr; the Court ' s 

ens, a nounce that he disse~t f om t e decision of 

t e Court . A tcr ri oral d1a.tr i • · -expressing hie 

d is atisfacti'"' , Ha: l an s tate t.ha he we d file a 

,.ater . 

%a de ision o t he Court wa~ • l y heral.dJM :in th 

f "Co gression ., e:x:c :ess" during the 
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conetruction :ra, t ey a pl e1 tb Court •s restoratio.n 
(6) 

Howev r, t. e r ego a .d his blicarJ a llies did 

ot find anything to appl d at>out . At a iass civi 

rig ts rally in Washin on'e incoln .1 n tob r 

22, re 

le o " j at wh r t 

want hi " : 

They can pllt lli t."1 in a s , 
b gga e car • • • e b.1 1 o-r l • ave i " 
at a ra l roa station, excl ude hi n 
ir I inns , • • • without. tbe as fear 
that the at ona Governr nt wil 
i :it .,:rf r fc,f'i the protection of 
his liberty . (7) 

At t he a rall y , ob rt G. In rs , the fa . us 

e blican re.tor and ch , ion o minority civil rights , 

pr i sed arlen 's oral lies ot , urging that be be no,,,-
( ) 

ina ted for the 1884 presid ntie.l r ace . Meanwhile, 

t ey a 1 awa_te Justice e.rlan ' s co: 1ng i ss nt . 

Wowever , it vaa s ~ c ling . Be sat down to 

wri it, win i .ts i rtance, b t the wcrds wo · 

j s t n t c , • At this 1nt 11:'s . • arlsn ioterv ed, 
( ) 

by the r st ration of 'a certain atoric in' tand . " 

Two years a.ft r they mov t o esiington, the 

arlane iaited with · e Mars a i/ of the Supre •e 

out , n s pi d , c rtain °o - as. i.oned a tiqu 
(10) 

in t aod" . T y arn th t it a · oo 

to Chi Justic Taney , and it writ 

· l i s r.lecision , inc di n rea, Scot o The Marshal , 



seeing Harlan ' s 1 tereat, wrapp it p and . e it to 

him. 

t a party, t h entuc i e tol t 1s s to a 

kinswo n of Taney , t he wi of Senator Ge rg H. Pen le

ton of hio . She ex ressed desi r to h ve "t, t 
{ll) 

i ttle in! tand•' . Al ways chi v roos, Jus t ic Har l an 

pr omis d t c, s it to her th ne clay . Mrs . Har an, 

however, knew his attad nt t o 1 t . he hi · 1 t in his 

st dy , and h had to wr i te a not to Mr.s. Pend ~ ton 

apologizin f or the 1nexp11c bl loss err the in v ll . 

s . Harl tel .s of t he l abor& he went through. 

tryin to writ hie Civ~l Fights iss nt: it

cost him s ve1· . !ODths of absorbing 
l abor - his inter st a.nd a xiety t n 
dist rbing his sle p • ••• He felt that , 
on a q estion r ar-reachin 
1 rta.nce, he st s a , not nly 
orcibl y but wisely . ( 2) 

~a . Har ao d v i s a plan to brea his ;eotal 

stale iate- so on e. Sund n,orning eh sent hi off to 

church . 

As s oon as he had left the house, I fond 
t te lon "-hidden T&l'ley inkstand , ve it 
a good clea ing and p lishing, and fi led 
it with ink •••• I , l aced that historic 
and inspirin inkstand ireetl befor 
l 1a pad of r; ( 13) 

Whe he return ·d G tol d hi!J what she ad one, and 

hr ef orts the esired effect: 

Th r · , ry o:f the his r ic part that 
Tan • s inks end !ad pl ay in the Dred 
Scot decision , i n te porarily t i i t n
ing th al c kles o ala r y pon 'the negro 
rac 1n anti -bell . da e, s n. , tha . rn-
lng t o act · ike · agic 1n clarifying 
husband ' s thoughts in r r.ard to th 
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f:s ner J law . • • • is pe.. f airly flew 
on that day a d . • • he soon ... i nished i.s 
dissent . (14) 

It is readily apparen1 how · ch this recol lection 

f red Scott in:f'luenc hi. Justic arlan bega his 

issent b stating that the ,jori ty opinion r sted pon 

gr unds "enti r l y t , o narrow end artific1a. , " and that 

"the s 'bstanc . nts had 

b n sacrificed tbrou 1 a•' a btl an ng nioua ve,rbal 
(l5) 

criticis : 0 

Constit tional provisions, adopte in the 
i •terest of l ib rty, and ~or the pur pose 
of securing through nation egis ation, 
if nee be, rights in ring in a state of 
ree o.:i , and belonging to merican 

ci t i zenship, have been so construe as t 
defeat the ends the peop e desired to 
acco rpUs h , which i.hey atte pted to 
accompl ish, and which they suppose they 
ha acco , l ie ed by cl angee 1n their 
~ nda• nta law . (16) 

Har an xpl ain d that the Thirteenth Amend nt 

was inteooed to probibi t far ,,ore than the narrow , 

technical slavery Br ley had referre t o , th 

ship of o rson by anther . He state that s l avery 

e ou1tl be considere a far broader concept bas on a 

. . or hu,.ian u rstan ing of the 11ba ses f s l avery". 

the f rt r point that those states which had 

o ght to prevent the ab lit on o slavery were cert

ai y not going t instire the enjoym nt of fund ntal 

r, edo tot newl y e ci te· ego. 

e stet d that the ourteenth A nd nt should lie

wis be rea in broader 8nner, partic l arly it shoul d 



be read t incl de public pl aces of b~sin ss ent r -

pr1s s. a . sat • that the fund . nt · rights o:f' d.tizens 

s ou1 h fre · fro viol. ti.on. by "any corp ration or 

indi id ta. wie ding ower .rnder state a• thority or the 
(17) 

Jllb ic berief'it or the blic convenience, u 

fro viol ations by states and state officials . 

not just 

or thes 

reasons, Harlan na.intait'led that the Thirteenth an 0 (.1, -

teenth A nd nte pro ided e broad llthorit:y, w.ich 

the Civil ights Act ~ rely t into fore as t e 

na propriate legislati on" provided for in the a-end ·:ients . 

'inall.y , he viol ent y opposed the jo rty 'e ·nwil11ng• 

ness t a l ow the r gul tion o. · pub.lie carriers, provi e 

for in tl., A.ct, which w, peri.: 1tt the p M r of 

Congress t regul ate interstate co .,ierce . Re p inted 

out th t this i s what was invol vi d in Mrs . obinson ' s 

case (she was riding on a :rai road). H f' rther denied 

the ·.uris iction of the Co rt t say what was "appro r i ate 

legialationf to -~t the EL .. end nta into effect : 

But it is for Congress, not t ,judic i&"y , 
",o say that legis lation is appropriate
that is - · st adapted to the end t be 
attained. The j d1c1ary y not, with 
safety to other inst:It tions, enter th 
do, • 1n f l egtslat1 vi d cretion, and 
diet te th · 'reans wbich Congress sh l 
e loy in the :xcercise of it grante 
powe.rs • ( 18) 

e the Court r:if th broad interpretation 

of t e Consti t ion which 1.t was wil in · t use bef re 

the Ci vi War to prot ct s l a ry: 

ith all spect :for the opinions o 
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oh rs , I ins i s t t· t t nati>na 
l egislatur y, wit.hot tr na • 
cendi th li its ft Constit tion 
do or hu IB.n l iberty and the £ nda-
•ental ri 1ts of erica.n ei tiz n

ahip I whet it 1, with tn sa ction 
of this court, fort protect o of 
el se and the ast re of ugi t v· 
slav s . (19) 

His co ing state, -nt was rore.tion r f tin 

Jus tice Bradley ' s st t nt that tb rec nt egislation 

h d th l eg;ro 'the s c1 1 t vorite of the l aws : 0 

Toda, it i the col red rac which 1s 
denie y corporations nd 1ndi ~~~ s 
wi ldin ublic authority, rights 
funda ntal n their freedom and citiz-
•nship., At .. f t r e ti , · +. may be 

tha t s o other race will a ll ·. nder 
the ban of raced scr i m1nstion . If 
the cons tit tional d nts be en-
for ce, ace rding to th nt nt wit 
'Which, as I conceive, they wer . 
opted, ther ca.u ot 'be 1n this r -
public , e.ny class of h11cian beings in 
practicals bJection to noth r class. (20) 

T'·e CivU ight Ca.sea did hav the disastrous re-

s l ts which Harlan envision ~ d which the ~est ft e 

Court see ;~d content t o ignor • Theiss of protecting 

egro rights b .ing d ni to Congress , the eyuolican 

Party was forced to des rt this c s as part of its 

na.tiona program . Tb ro vas now o n fr Southern 

politic 1 l e r who wish d to s e.nti- egro p l i cs 

as a s trong appeal tot "po r whites", ' n which 

they ld r ide to power . The peacabl int gra.tion or 

facilities tl at been rogrees i~J s l owly through 
(21) 

t he 1870 1s and eR-rly 80 ' e was n give sever blow . 



However , t e decision id not compl etely destroy all 

peace· l ii t gr&tion, for ven n the South any b ic 

±'ac i it ea were ope to b t' races . 

It. t1ss onl y e.cts of pri va.te cliscrimioation which 

th Ci-vil ights ttzses clearl· l lowed . ven though 

the :Robinson Case had invol ved ~ blic carrier in 

i t rst te com rce, M d even t hough the Supr ~e Court 

in Loi is a:.1u1 ew Orl eans and Te as a.il road v . Miss 

iesi pi ha.d gi ven its ap:pr ov 1 to a state l aw requiring 

segrecation , tl'-..e issue was "'ti 1 cloudy. The rai l road 

case had b en accopte onl bece.~1se the Mississippi 

Supre r:e Court had specified that the segregation or 

dinance was lL11 t,cd to i ntrast ate coffii, erce . 

Popu l is t1 d the Democrat ic Party 1.n the South 

used anti-Hegro prejud ice t o pu., tb.ro gh a"':;, in nine 

Sou:t-:hern stat s , be-tveen 1887 and 18 2 req irins rai .., 

roads t s rate the races . It w s only when the 

S re ne Court accepted th cons ti tll t ;_onal.i ty o~ these 

l aws in 189 · that the color line vss firml y and 1rr

vocably drawn in all aspe.cts. of lif'e . 

It has been· leged that Su er ' s Civil Rights Act 

wa "pr ,at re", and that segregation was "inevitabl e". 

This does r.ot see t c be tha case - i t e Court . ad 

taken th aa:n l a.i ss z-fair attitude toward race re-

ations th t it t ook in econo•nic affairs d rin these 

: ears - 1vohmtary inte · ation 101..1 .d he; e e rvive as 
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a counter-tradi ti n t o J i Cr w, and would ho.v "-l:14.e 

(22) 
t lle t.r· s i · ion of the fj5o•s lee in 'u .!. than it was . " 



(1) 
PI.ESSY v. F G!J. 0 . 

The retreat of federal authority in th South fro· 

the ns ugot of the II ede iers" was rapid and co l ete·. 

The · ea r-o protested vehe .. eutl y, but was abl to do 

l ! ttl i n the way of' organized resistar1ce . 

U til 1887, there· had been s gregation in the rai -

r".:l ds ot' the 'out., but it wo.s erratic an J nent'orcat·l - -

he pract ~e was to a l ~groe and C ucastans to 

•:iix in the second clas "a k.ing" cars, btlt to pro

hibit the i n first class "l ad s • " ca.rs II ven this 

was not en. ore d t n so... of he old r Stl ,board states 
(2) 

.d i•ide · n irst- lass cars . 

The pass :og o segregation laws in Fl orida ( l 87) , 

Mississi11pi (1888) , Texas (188 ), Lo isian (l O) , 

A. a.ha.ma., A kansas, Geor ia, Te nessee ( 189 ) , and Kentucky 

_,,,e tc the ., x a.ttit'.lde - Ji • Crow was t o 

be unifor ~ e.nd compete , to chin. very aspect of 

s od.et,, . 

Wh n the Le iei a.tJn Ji , CrC11r bill was iutrod ced io 

the 1egisl a.tu:-e, the eult:!..vated, wealt rb r, egroes 

of ~ew Orleans organized i n opp sition . On :y 24, l o, 

the egislatur received ''A Pretest of the Ar. rican 

Citizens ' EqJal . ighto Aasociation Against Class Leg

islation0 . The e .ib rs of this c l red group asserted 

that the bil was nj st, unconetit•tiono.l, and vou d be 

a" ree license to the evilly-disposed that the , ight 



with i; nity i nsult, hu iliat , an otherwi se ].

'treat ino f nsi v, persons ••• who shoul d happe t o bB 
t3) 

a arl s n . 11 

s pite this ine:ff ct al protest, bill was 

into aw 0 11 July 10, 90. The bill w call 
( ) 

u n Act to ;romot the c , ort o eaengers , " and 

req i t- d r i l r ad ca · n1es carrying uaasengers in that 

state 

to r v d e , -:::~o 
a i ons for t he white ed races, 
by providing two or 10r passenger coaches 
_or each pe.saen r tro.in , or b · divid-
ing th pe.ssenger coaches so as 
sec· r sepcr te ace ade.t.:..:,ns : ( 5) 

no . Ne.-w · rleans 'ore a °Ci :i.ze 6 1 Co ittee to 

Test t. e C ,nstit.1tionalit .. of th• Se rate Car Law . ' 

They col .-:ct d f llnd:; , and ~lect ed 'hion 1nega.r 

fortl1~0 og att ., . t to get t e case into t f ederal 

c rts . 
, 

Tour gee was an O o-bor n no elist, carpetbagger , 

j udge and po i tici n . He ve.s bor of a ;. rench Huguenot 

f ather a; 1d a Ger:nan , ,other, a fought in the Civil 

.ar (wounded at the ffrst ,ull Bun; :r enl i ete , w u ed 

t rr;yville; the capture e t M.lrfree t oro , Term sse ) , 

and becatr ro., 1nent d r ing econstr uct o in orth 

Carolin ~ Mt 1· 1 he had l t fer e'f,,.l York, and. 



had l ,arge,l y d iaap ared from the public eye , except 

or is r o , ticised novels of the ct1on era 

(f or i nstance- Tourette, l871J, e.nd A Royal Gentl ettl&n, () - .. .. _,. _ 
l ). Tourge suggest d t:hat t ey shoul ~ s ·t the 

l av with a rs.on nearly wbi te, but his l egrc, associates 

infor med hi t hat those who were nearly white usue.lly 

wer all ow t o pass even in segregated facilities. 

In addition, the dar ·er ~mbers of the group thought 

t.iat those of .U ,ghter hue were trying t o pass $.)r white, 

an were traitors t o their race. 

Once this pro'bl e vas resol ved, the t.heu approach

ed the railroads in the New Orleaos area. A d,ifficul ty 

ar se when the rail roads, who were opposed to the l av 

e.nywe.y 1,eeauae of the adde expense, t old tb that they 

sal l y di nothing to enf orce t Jim Crow l aw except 

, , sting the sign and t)r oviding the extra. car requi red. 

The rail r oads offered t o nelp get rid of the l aw; so 

they devised a ple.\ vhereby e. white psasenger shou l d 

ob ject to the :resence of' a egro 1n the coach, the 

conri" -:tcr vot.n l ask t h l a. t..e r t o leave, e woul d refuse, 

and thew 1te pass nger would swear oot a. af'f'idav:it. 

'l'bis plan was carried out o fe'J::lrue .!/ 24, .t892, 

when Daniel esdtlOOS' a yOtl ng N,egro, board d t:raio 

h , tl t or Atl anta. A l we-:rit accor in& to sched l e 

except tha bef re t he case csme tot ial , the Louis

iana Supre•r:e Court hande dv ·ri a r i.t · itlg on May 25, that 



the Ji Crow law was mconsti t u tional in interstate 

i c carr' ers. Since D a nes ta& an inters te 

pe.ssen r, th:i. cas ,ud not settle the re question 

of whether a ny state 1::w cou d Ul8.00 segregation f 

pi~blic facilities . 

In order to have a case who ly within s ate 1·:iits, 

Ho: •r Adolph l essy boarc:e the East Louis iana ltailroad 

o J r,e. 7, and too as at in the white c ac • Pleasy 

was arrested f or ref sing to 1rove : di.~, itie white car , 

and ca!lle before the Cri inal District Court of I~ew 

Orl eans . Jud e J'<)l n H. F"er-gaaon r led ag inst i s pl ea 

that the l aw was s tit tional , so obta n d a Wl'i t 

. or t :ie State upr .. e Court, au the ce.s Pl es y v . 

Fera son was heard in ov 1•eer . 

The co1,1rt agreed with P essy that the question 

i n this case was only one of whet er the stat l aw, re-

q. iring s · rate b 1.1t eq~i a l acco.i.o ations, vi a.ted t e 

Fourteenth Amen :eut . A8 ex ecte , t constit ti 11 i t y 

of the law was • .p he d , but a writ of er;l:'or was gre. ted 

f or app al to the U. upr .. Court . 

our submitted a bri.ef on b hal o PJ.essy that 

0 breathed a s p· r : t of equal ttarianis , that vaa ,J re in 

tune with his ca.rpetbe.gger days t an wi t h the prevan -
( 7) 

in _ s p r i t o.f th .id - nineties." Bas cally , h coot-

n d that Plessy had be de r1 ved of r operty ( "tr 

b 1ng w ·t ") wit cut d e -proc ss f law . 
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nis case was that s .ince Pl S6l' was nearly white ( 11 _n 

the ropor tion .f seven eights Ca cosian an o i ght 
(8) 

A rican bl od" ), is a . 11 porti of i gro blood ad 

c sed him to be de •rive f w a.1th, presti , and th 

the whit man" bee • s of intense race 

pre ju ice . Thus, 'l:oorg~e • s ar " ent was riot a pl a n 

b half o.f the egro against iscr ination by whit.es, 1t 

was a )lea for rotection o· t e i t : gr 

i quity of ing co eidered blac . 

'l'ourc.~e w nt beyo · this, however, aoo. shoved how 

t ncti ns o serv l character", i n direct co f l ict 

with th.e intent and s tat ,ne nt of the Fo •rtee t h A rKA -

11:ent. He stated that it viol a.te t l s pirit o th 

Th rteent A . oo. t, b case : 

slavery was e, caste , a l gal co iti o o:r 
abjection to the d iinent c u s, a 
bondage quite a perabl rot th inci ent 
of ownershi p . ( ) 

e the f · r e1·, ::;.ore con inci:og point t t 

of the other rac II showed t e nsincerity o the aw ' s 

pr te sions of eq alit,y in .e.ci 1ties . The s were 

in an inferior cond.1 tion bee se f t h ir s rile tea, 

t erefore i not have to be p t in he Ji Crow car . 

Th t her egrt--ee 1Ui f)lt n t b in s uch a ·mer or 

con·1 i on, so to 'be .um l d t ... e se rati n intc) 

a se rate car . Th act is t h: · r for~ s hew t o be in-



tended to ... a ke the Negro ioferior and epe da.nt. H 

concludes with the state1 .. .ent- "Justice ts -pict red blind 

end her ct lghter, the Law, oaght _ Ftt l east to be co or-
( 10) 

bl.ind . " 

hen the Supre· Court finall. got around to deciding 

the case, it spo e thro gh the voice of Justice enry 

B; llings Brow or Michigan. It was ironic that t e 

ci sicm in this ease was rendered by th.e Massac usetts

born Just1ce, son of a wealthy rchant., ad educated at 
( l l) 

Yal e (Cl ass of "859) and Ye.l e and Harvard Law School s . 

Brow spoke :for seve a1be,rs . f the Court (Justice 

Brewer id n participate in the case) i.n l o ding the 

doctrin t hat t he Megro i s not eoie l the eq al pr -

,, the l aws by being co, pe led to accept "equal 
{ 2) 

but se a t e" ace ,1K)dati ons . He ba~-d this assumption 
I 

on t he bel ief that the Louisiana l aw ere y 1 -iplied a, 

lep distincti.on between the races. If the fegr took 

this d st nett n as a b ge of servi i or in.feri )I'i ty 

hat was only hi& view of' it. lie stated that the "under -

l yi ng fallacy of the pl anti f • s ar men " t o be: 

the assumption that the enforced se-peration 
of the two races ste:nps the co or .d race 
with a badge of i nf'eriority . If this be 
s , it i s not by reaso , o a yt hing found 
in the a.ct, but sol ely because the col or 
race choos st put that constru tton up n 
it ..•. (\3} 

rovn back~ ur✓ his argument with a. l ong list .:f 

f dera.1- and state precedents, which uph ld the constit• 

:.i t.ionality of ''l aws per tting ••• the r seperat i on • • • 
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{:whicnJ do not necessaril i p l . t e i nferiority c · 
(14) 

ither rec t o the other . " The f i rst of these vas 

an opinion of t he Chief Justice of t he Massachusetts 

Supreme Court , th reapect d I.e el S ew, in an l 9 
(15) 

case where he ru.i ed against the counsel for the 

pl u tiff {Mr . Charles Su mer), ar.d hel that 0 the 

general scho l committ c o'f Bost on ha wer t o • er..e 

pr ovis ion for the instruction of col re c ildren in 

seperote schools ••• and to prohibit t J.eir 'ittendance upon 
( l .) 

t,he other schoo s ." However, as Tourg~e oln.ted out, 

t s case was twent. year~ hefore the Fourt enth Arend-

. ent , wh ich shou d have a tered its force as o precedent. 

Brown was r e convincing when 1e note that Congress, 

in its jur i sdiction over the istrict of Col u ~bia., t ad 

enacted si ilar school segregati.on aws sine ; the Civil 

War . 

He wet on to diff erentiate between social qual

ity and political equality . He stated that when the 

Fourteenth A .. :iend 'ent was wri tte , i ts sp ns ors "could 

not ve intended to abolish dietincti ns based on 

col r, or to enf rce social, as 1st1riguis hed fror: pol -
{ 7) 

·. ti.cal., eq au ty . " 

Al thoul?,h. we can cex·ta.inly doubt the historical 

ace racy of Brown • s assess .. nt of the intention of the 

Fadi cal s i:n passi ng the Fourteenth A en , ... ent, the er-

g, , nt was conVincing in 1896. Bis socialogice.l state

ts were l i kewi se v ry popul ar at t his ti oe , showing 



the influence o:t' erbert Spencer and 1111 Graha n 

Su er : 

I he two races are to ~ t upon ter of 
s ocial equality, i't oilst be the res lt 

t ural affinities., a ,tual appreciation 
of ach ther •a . · rits •••• Legie at'.ion is 

·erl ess to era.die te racial instincts 
or t o b lteh d1etinct1ons b s pon 
hysical di ~r:,,r nces ., and t atte pt to 

do s o can only resul t in e.ccentue,ting th 
di:ffic lties of tlle pr se t sit ation . l ) 

Ile specifically denied tle 1 orta.nce o:f haw .c 

egr b cod it took in ~ac state in order to c r. under 

segr gatio.n l aws . ff allowed n i~r the cont nt:lon by 

I' 

T r e that segregation was a for .. of servitde abo isb-

e~ by h Thirteenth A nor the prir1ci l e tb.e.t 

bel onging to the vhite race was a for :n of "pr operty'' 

whi h asy had bee -enie by state actions . Brovn 

cone d th. ossibil ity 01 'l urgees conject1.are that if 

state bad, tb.e ower to segregate white and b ack, it 

has the egua power to segregate Prot stant Md Catho ie , 

a iena and na.taral-born citizens. He said tbat this 

v dit:y of segregat ·on l aws st be their "reason-

ab.t.eneas", and th t th se extren cas s co~ld not be 

l ow d . 

The Court w nots rprieed that Harlan was the l one 

tiissenter to the opinion of Justice Brown, having already 

experienced his sti.nging dissents in e1 l ar cases. The 

irony o'f tb sit ation- wh r e Harlan , the onl Souther

ner, was the onl y one op ed t o segregation of the 

- ' st hav b n lost on them. The dissenting 



• 
opinion i n Pl.essy v . F .rgueon was Harlan ' s finest 

e.nd foresbsdoved the decision f the Co rt fifty-eight 

years l ater which wo1.1 d repudiate the a.Jority opinion. 

The po erf tw 1 v - page diss nt f'h, love closely 

the brief' sub.,titted by Tourgee . H began by pointing 

out that the f' i ction of the law appl ying equa-11y t o 

J a ck a • wbt t e wo 11 d :f'ool no one - the intent was ob

viously to k ep the Negro away froo the white , not vice

Yersa- and ' ·o one ·..toold be so wanting io candor s o as 
(l) 

to assert t le contrary." This , rohibiting of 

occupancy i n the same conveyance on a publ ic nighvay

and a rail r oad is a ub i c highwa - 1a an infringement 

on t he personal liberty or the -:,ersons invol ved . 

If a state co l d prohibit travelling in the sar.1e 

railr car, it !'hight prohibit the ee o:r the same 

sid f the streets, or the joint occ paucy of t he same 

l egisl ative ha- l or Jury r c-o:n. 

H~.rl an eai · ::;hat the Court • a answer to this question 

-was not sati s , actor y . It wa.e not n, ugh to say a ch 

.i. ;,s ~ ..;..11<1 be "unreaaonable" and therefore invalid under 

t he l aw . F rt r he stated that it wes not f or the courts 

t o decide whether ~J statute passed by a l egis l ative body 

was ''r.ce.eonabl e" or not : 

I do not naerstand that the coorts have 
anything t o do -with tbe p J. icy er esped
ieocy of l eg1ui ti.ti.on. • • • There is a 

er, thous}lt that 111s iseent i t1 ttle Civi ~. 
s hi s fines t opi.nion •. 
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angerous tendency in t ese latter days 
en arge the ful'lCti.one of the co rts 

by .ear1 of judicial interference wi.tb the 
wi . of the people as expressed b the 
legis at~re .* (20) 

He proeee s with '\ stirring plea for tr e eql.lal.ity 

nder the law: 

!I.'he vhi te rece dee1~s itself t. be the 
do 1nant !'ace tn·· this country . And 
so it 1s, in prestige, in achieve nts, 
in weal th and in power. But in ,,,1ew 
of the Constit tion, in the, eye of the 
l aw, there is int.his c untry o super 
ior, do inant, r ling class of citizens. 
There is no cas ere . 1r Constit t1on 
:Ls color-blind , and nei"~her knows nor 
tolerates any classes among r,;_tiznes . 
In r espect of civil ristite, all : citizens 
are equal ber.or e the law. (21) 

Justice He.r·la.n· goes on to prophesy that "'the 

Judgement th.is day endored wil • •• prove t o b quite as 

pe ... nicious as the de :! sion ,e by thie tribunal 1n 
(22) 

the Dred Scott ce.se . '' FIP expl ded the distinction 

· e by Juatice Bro"m between 11 socia. " as opposed to 

"polit,ica.1'' equality, saying that this is r idicul ous 

because social eq1.lelity is not pres med to exis t be 

tween twe passengers travell ing 1n the Sa!' rail road car . 

T J1.1stice Harl an the intent of the Louisiana 1.aw was to 

create a "be.d,~e of aervi tude", inconsistant with "both 

the spirit and the letter of the Constitution" . 

He denies that evils will ~ise fro.n the co rningl • 

---------------·--------------* Harlan was posFi.bly ref'errlng here t the recent anti. - trust 
cace (u .r- . v •. E.c. Knie;ht Sugar Co . , 15 u.s . l 18- 5) 
where th Coort, with Harlan 1ssenting, di.d not find the 
K."light (;o ' s · of American sugar pr uctioin.a 10nopoly 
becaus e it was :anufactur ed but -was ot a 10nopo,_y of inter 
state trade or com"-erce . 
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ing of th two races, t11.rt 1f any such evils o arise 

they ·v111 l not 'be: as eat Ets thee t vil eventua l y 

aris e fro'i.l segregation : 

Th estir:1 so the two re.cs, in this 
country, ore ind:1.ssol 'bly inked together, 
and the interests of both require that 
the com t0n govern nt of all eh-:il not 
per t tl,'l set'' s of' :r·ace hatred to be 
planted. nder the aanction of lew. 
What cau X>re c rta1nl y ""ouse race 
h te. • • than etate enaet ne ts , which, 
i n fact, r ocee on the gro nd that 
colored c!tiz ns &re so inf• r ior and 
d grade that they cannot be a llowed 
to eit in plb ic coaches occu ied b 
whi te c tizens? (23) 

The rs l ts f this l and ark decision are wel l 

nown . It d i d , as Harlen pr dicte , ••encoirage the belief 

th t it is possible, by ans of state ens.ctments , to 

d fe t t be f i cier:\t purposes which the people f the 

rifted States had in vi w ~ h~o they ·· opted the recent 
(24) 

:::er.d :nte f tbe cons tit tio:1 . " 

'lbe co •ntry r acted to t.1.is decision by ignoring 

it . Inc ntra:.t to the Civil . 1ghts Ce.se, which 

a.:rou$e 1 ng e itorial ebate in the press , the p· easy 
(25) 

. ., • r e:.--guocn decisio11 went l ar e ly unnoticed . This 

is ind ca.ti ve of the change which had taken l ace in tie 

country, and ~:"lows the extent to which Justice Harlan 's 

radical id~alism was out of step with the trend of 

American 1. :te . 

'I'he col r J.i u was dravn quie y af te.r the 1896 

decision . Virginia ·was the l ast state to nact a Jirn 

Cr laY tor rail r d, final l y succ· bing in 1 00 . 



Woodwar q~otes t e d1tor of tre ich · nd 'lLoes who 

expresee e spirtt of t he, ti. s: 

It i s necessary that this i):r incipl"' be 
appli ed i n every 're la:li1on of S0uthern 
l ife . God Almi t y drew the co or ine 
an i t cannot be obliterated . The negro 

st stay on his si.de, a.,,ct. t he s oom~:r 
both 1·aces recognize this fa.ct and accept 
it, the b tte:i: i t will be f'or b th. (2 ) 



IV LATER CI VIL IGH'ro C 

Al t hough 1 t was onl y segregation in the use of 

railroad faci l ities that was al ow • by l esey v . ·er

guson, t ·. was i nevitabl e that it wo11l d 'beco the bastion 

of segregation in other areas as wel "'- • This beca re 

apparent soon art ·rward in the f i e l d of e uca.tion . The 

* 
f irst case directly involving the conatitut:Lonality of 

stat eJ. laws requiri ng "sepO.rate but eg1.1al." £aci i t ies 

in ed co.tin was one involving Jus ice Harl an ' s own state , 
(3) 

i n the case of Berea Coll ege v . ,e nt uc ky i n l o8 . 

In this case the S · preme Court · held. t he eonst.tt

utionality of a l 04 Kent d cy stat•ite ., ins it unl. avf'~l 

n:for any pers n, ccrporation or association of persons 

* Cu ming v . County Boar of Edi• cation, 175 U.s . 528 ( 18 9 ) , 
as been used es an ex l e o t he a pplies i on of the 14th 

Amend. nt to co . u sory s.eperation of the races in public 
schools; and it has been sai d t hat tn speaking for t e 
Court in this case, Justice Harl an " i nd.icate t hat he saw 
nothi ng unc sti t 1t ional in eeere gated piiblie schoo e" . ( 1 ) 
Act a l y, this case did not 1nvol v the const1t ·t 1 n
ality of a segregation l aw, but only decided that the 
county school beard, rot the f ederal gov r nment, bad the 
discretion to atlot funds f or Nai ntainance of l ocal 
sch(,o s . Harl an was care! l t o (, k t hi s q · 1 te cl ear 
in his opinion,: 

While all ad1 t that the be efit& and b r d.ens 
of publ ic taxation .ust be s hared by cit i zens 
withoot discri neti n against an cl ass on 
account o t hier race , ne e :lucation of peopl e 
in schools 1nta1ned by state :, . ·~it .o • is e. 
matter 'bel onging to t he respective states, 
and any i nterference n the part o the e eral 
a ithoritJ • •• cannot be justified except i n the 
case of' a cl ear and unroista -abl e disre ard of 
rights sec r ed by the aupre• l aw of the 18.tld (2) 
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to intaio or operate e.ny college, school , or iXlstit

ution where rsons of the vhite and negr . races are 

both received as pupils f r instr ct1on. 11 Berea Colle 

vas an incorporated private co l e f .. nded in he 

l 5o•s 'by Kentucky abo. it1onists to uce..te o nslave-
(4) 

ho clin out1taineers . It had been con icted, and fined 

~~Uw under thte atatut , and had challenged t e coostit

ut1onali't-y of the stat e l aw . !he Jori t opinion wi tten 

by Justi ce Brewer soperated t .,, eonsti tutior.ali ty issue 

from the case by 1ntain1n that since th coll was 

a cor tiorsttoo, t mlS i nd.er the jurts ct1on of the state 

l gialatur . Brewer stated that the aw here was not 

irrv,ol ved with l ndi vid als, s o that the constitutional ity 

was ot e.n issm~ . Justice Harlan, o.s ex cted, attacked 

the cssuis ~Y of' this opinion . lie denied that t 

power of the state to an~enc1 the charters f cor rations 

within its borders was the real iss 1 • He · aid that t , 1e 

1-..,oplica.tion of this law to cor pora.ti ns eoul not be 

sepera:ted i"ro:-:i .1 ts application to indi Vid ala, since the 

law obviously intended z::ot t o exc rci se stat contr ol 

over corporations, but t o see-,regat schools . He stated 

that t:ie l aw was an obvious lnvas ion o the property 

rights aranteed against state action by the Fourteen-

th A went . He concl · · e : 

Have we beco so innoc.ulat d with re-
J dice of race that an A r .1 .. _:an gov rn 

nt, pro essedly besed on the rincipl s 
of freedo , and c •. a:r · with the r otec: tion 
of all citizens a l ike , can e 1 tinctiona 



'between such citize s in the .atter or 
their vol ntary . 1eetiug for innocent 
pur oees ai ply becallse of their re• 
spective races? (5) 

J stice Harl.an soon be.ca . 1nvol ved i n t e viol ation 

of rights of' 4 egroes in other f'lel d.e thn . segregation of 

blic fac1Uties. Issues arose where N e;roes we;(e all 

egedly d ia.en:f'remchised e,nd he ld in , oimge . In the 
(6) . 

case of Giles v . Harris in 1903, an Alaba.na Negi·o 

petitioned 'for hi elf and on beh l f of II re than fi ·ve 

thousand Uegroos", asking that the , and all ther 

t;plalified egroes who were refused egistration, be plac 

ed on the roll s f'or consressional e ect1ons . ur:tber , 

he asked for a declaration that sections o'f the Al aba,.ia 

vritinc t he : ,jority opinion, refused to order the en

r 11 . r1t of the Negroes es voters ., because if' the 

Alaba voter registrat.:1.on processes were diseri::unatcry 

then the Supreme Court vo•ld be a, party to an unconstit 

utional scher:.e . Justice Harlan issented, alleging that 

the federal courts had no Jurisdiction in this ease, but 

if they had , they wo· ld be abl e to support the petition 

o Giles . 

The question of peonage arose in the South ahort

ly after the Civil War, when p antation owners sought 

new ways to obtain flegro labor . Pe . nage is "a 

system wherebJ a person is held to involuntary servi

tude by a creditor i.n order to wor k off a eb:t , rea 
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(7) 

or pret nd fl 

• This new for · of slavery arose in 
(8) 

two cases . In the first., Hodges v. United States (19o6 ) 

Justice Harlan dissented, as was his custom, fro , the 

:naJor1ty opinion . The convicti ons of white efeoo-

en·: , ace sed o , conspi ring to compel ~egroes to esist 

froru the perfor nee of certain e oyMent contracts, 

were set aside b the t:!'Jt1jority opinien. Harlao •s dissent 

was based on his reading o:f t he Thirteenth A.~-end .ent, 

which he said, applied in this ease beca se the f'reedo 

to rrake contracts for labor i s inherent in the prohibitions 

sgeJ.nat s l avery of this a .~nd .. e nt. There:f ore the federal 

... m, in thi& case he held to '1e v.;,fld) t,nd the convictions 

to be cor1·ect. 

The second peonage cas~, Bailf!y v. Al aba 

conc~:i;-neu t:£.D Alaba iQ statute which proh1b1 ted the ta' ing 

of money under a written contract ~or labor, vith intent 

to defraud the emp eyer, and provid.ed stiff penal t ies 

for its vi l ation. The pl a i ntiff, Bailey, had borr :wed 

15 and had contracted to work for one year at 12 a nth 

of which he was to rec1;:ive "10.75, the rest being 

ap1t,,l1ed to the debt . A ·ter 11 ttle ,iore than a nth 

he l eft, was arrested and. ei,ntenced to l 36 days at hard 

l abor in lieu. of a 30 fine he was unable to~. 

Justic-e liver Wendel Holt.es wrote the Court 

opinion, w ich dis seed the ap al on a jurisdicti nal 

int with Justice Harlan dissenting. hen it re-
(1 } 

a peared three years later, Justice Harlan j ined in 



the dee is ion, written by Charl es Evans Hug.lies, vhich 

struck down t:-he statute on the grounds that it vas 

only a veneer of legality covering an att 1pt to tree.t 

as a cri inal any l aborer who ei ., l y :ref sec: t o per 

for ~ contracts for personal services in li.q1 idation of 

a debt . The effect of his at tut ·, the c 11 ·ls i on 

of labGrers t o pre or •n coutracts7 was s en as a viol et.ion 

of the Thirteenth Amend 1ent . Thus, Justice Harlan • s 

dissent in these case three years befor was ti -

icated . Justice Bol s dissent d . 

The liberal. cutl oo o Justice Harl an was not l i ,it

ed t o th Negro . Re sout,ht t o r . dy injustice and 

i riequity whenever he saw i t being applied t o a raci al 

ninor1ty . e dissented again&i.. a decisi n or the Ccurt 

vhic.h denied. to a · Indi an the right of c1.t1zensili an 

the vote even though he l ived a.part fro:n the reservation 
( ( ) 

and was a taxpayer . He wrote a dissent with Justice 
( U. ) 

Fiel d, in a Court decision which reversed the con-

victione of a ban o: · Cal ifornia. n who had driven 

Chinese aliens fro: the aces of b sinesees and ho . s " 

in which they resided. Contending that the Civil Rights 

Act , st be considered as guarantee:in t 'l:Je Chinese 

the rights provided. :for them under the 1880 treaty, he 

warned that if the Chin se could be so persecut d Just 

because they were aliens. • • it . et eq, al l y be tr e as 

t citizens 
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or subjects of every 'ther f oreign 
·atioo; residins or ~oing business 
here under the sanction of treaties 
with their re.s:pecti.ve governments . ( } 
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T: e were the decislo s which s alter the c ·rse 

of histc!'y for the nation in general o.nd the Negro in 

partic lar. rfhe effects of these decisions wer iany 

a . vax ie ' . The ourteenth A ... end nt was, of c01u-se, 

the f i rst ::ajor cs.s al t y of t he decisions by the post-

The F ~ r t · enth Arreod .... ,ent was so l i. :1ted b y Sllccessive 

decisio? s that it bee rie nreeognizable t o the l egisl ators 
(l ) 

who had vrittf>n it~ The siaughter-House Cases (1873) 

pr ovided the oct r ine or d al citizenship- state and 

nat ional - that a.llowed t he drestic red"ction in mean

ing of that cluuse of the a ... ndr:,ent forb1dd1ri the 

s t ate "to l<.e or enforce any l sv which s hall abridge 

the t,u·.ivlleges or i .... nitiee of the c tizens of tne 

U ,i ted States ." If t he Ccr..irt he. , at this ti. , inter

preted this cl ause in a broader f ashion, it could have 

· ;rovect to be ''the m.ai bul wO!'k of' nego civ-1. l iberty. n 

.econdly by its decision .!n the Civil ights Cases 

the Court ,ade it clear th t Congress, i n enf orcing 

t he prcvisiot e of the Foi.irteenth .A end ent, could n t 

\.1ois h riva:te diacri 1 inatic-n directed against the 

egro by private ctti zens .. Interpreting tbe language 

of t he A ienii · nt narrowl.y, the Court said that "no 

(2) 

state" ma;y a.bridge the rights oT c1 t izens, but tbat there 

was no ention of 'n person" abri ging sch rights. 

Thirdly, th~ series ef segregatio~ decisions, of 



which Plessy • Ferguson is the ost ftLou , a l owe 

that e. st law n.forcing aegregati n id ~ ot constitllt 

a den nl of the equst µr otecti no t e aws . Int 

Cases the Court r e ~t the ourteenth 

A_, nd e . t C 1 not appl y to individuals; in Plessy 

v. er~son it .f.41 d tb.at it d :d not a. ply t states , 

or in other ;,ords , d id not apply at 

Berea lleg v . ~ t ucky r 1 d h t the state 

coul • a l idly forbid an ins ti tuticn or school to have 

1.n .. egrat fac ilities . It did allow, however, that the 

fe.c1li t1es I:'.' st b equal, so that t _ equa protection 

of t he l aws is not vio ate · . ccord.i n to arre;; , tb~ 

est orthodox o~ the rians of the Court : 

The pre.ctlca cf:f'ect o'f these d. cisions 
vas to l eave the F eral stat tes l ost 
whol ly 1nef£~ctiv t o~~ .tect the negro, 
in view of the constr• ction or the 
A nd nts ado ted by the Court, the 
lack -of edeq ate l egielati n in the ' 

outhern States, a:nd the xtre r-1ely 
11 iteC:. number of rights which the 
court dee:::ie inher ... nt in a citizen of 
t e United States , as such, under the 
Constit tio. { 3) 

At this point one r st ask ~hether i t was eit er 

neseseary or inevitab e that the tar A~end . nts , and t e 

legislation vhi c carried the into effect , sho ld have 

been so emasculated es t o rend.er the ., e l ss . It 

see., that neit her fro ~ an h1ato:rfc,::- or l egal 

standpoir t was it n c ssary t!lat sch a judicial out

look be lB.i tained . Th disse ting opini ns o Justice 
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liar e.o c ntain .nany v·a. i altern tiv to t e const-

ruetio w ich the Court .l't o · t e ce.se~ fore 1t . 

Al · OUgh his disse tin t he Civll Rights Case 
(4) 

was Rarla ' s n ev ri n o.e of th st 

wrot , 1 t cont ~- s r. a.ny l n ble const.1 t 1 tional 

Hi be ief' tha the Co gressional enforc -

i ven in tl . ourteetlth A . lfffits cc db 

ex.te d to :rivate ir.d1v ,~· a l i di· icult to se , 

and is riot h ld eve tod~y . econdl , his ar ent 

that Thi rt · enth • r:er.d t ' s bsu ou s l avery could 

be applied. to ri vat - e.c s of' discri, 

acco odat1ons , becft e of the r b.a!n 1'badges of 

s l avery", i s dl icult to hol d. 

R ever - other eAe. ts 1 his Civil i@lts issent 

co ld : ,r\ ·M ~J n ri 1tf ly applied to -u _. Court ' s 

decision i th.at case. · -s argi ,. nt w • correct when 

he pointed out t' t the o nso c e shoolu have bee 

the Cou:i:t ceuse , t va.a i ·t; · rs tat.:. co, rce . 

;;;i.c:1,ea maly, it we.a corre t in aainta.1. 1 g the essentia ly 

0 pt bl ic" nature c inn , rai r oads, nd t heaters , as 

ins .r u ts of th stat , 0 t~1 tr t when owners of 

these acco ooda iorrn discri .inated , 1t w not as private 

citiZE!n , but as 1blic ~~rvant • This nte:rpreta.tion 

is iost univers~l l~ h ld tod y, a a t he basis for 

th Civi s Act of l 64•s pu:>J ic acco· ations 

secti ons. Uis ergu .nts in Hedges v. Jni ted States that 



the Th'i:rteenth Amend . nt •s ban on imrol untary servitude 

co·1 d be ex·tended to de.pr1.ve.ticm of egroes fro I work 

on the basis of' their race, are 'Valid and, ace pted today . 

This was a r-o:re. l ogical arguc1ent than that in bis Civil 

ights Cases dissent when 1e maintained th~t discri ,iin-

a.tion in public acco tions -was a 11badge of servi.tn e" 

pro ibited by the Thirteenth A .end ent . 

I think it is plain., therefor ,that the Court ' s 

decision in the Civil . ights Cas , was not nl y ~n t 

other alt ernatives, but wa.s c early a defini ti n of 

the War Amendments so oarrow that it was equivocation 

and r ttonalizatlon . The sa is true of the ":Pl essy" 

decision. 

As stQted abov, Woodvar · s that the Civil 

Rights decision i d not i mme i tely inaugurate tbe 

s gregati n fall e.cili ies in the South . It we.s 

ot:1ly th ?lussy v . i,erguson and Bere College v . 

Kentucky case which did this. Both of these decisions 

cou l d have been more justly and :i:e legally inter 

preted using th principl a Harlan l aid. clown in bis 

dissent , rather than by the principles Justice Brown 

aid oown in bis opinion fo1· the Cc~n. W odwa.:rd shows 

that the Ji Crow color line was not s o c the result 

of' rising l ew- class prej ice, a.a it was the- capitul

ation of those forces -which had operated t o keep this 

-prej •dice in bounds - the nor thern Re blica11 Party; 



the p r -class Southern "Bourb ns" ; e.nd 1ort ern 

pro-Iiegro s nt .i nt wk lch was defeate<i by the rise 

of i . rialistic ·· , "w ite !,.a ' s burden,, ' i loso ) • 

If the Sup:::-eroe Co r t . held :r in tt>.e Pl ss v . 

e r- · s on case f on the! b~ is o~ Harl r1 ' s issent rather 

t hSJJ Br, ·m •a opinion) , it i s qui e . oasible t e po u i st, 

racist force o t h Sout h •. i ght hav ~ been held in c eek .• 

As noted above, Justice Har an and Brown isag;ree 

on the r.easonabhnesa of the Ji Crow law . Brown 

ad mitted that · f the law denied t c 'iegro eq al.1 ty under 

the l ~, , wa.s tmcons ttt t ional ; he ai.n tained. t hat 

it id not. Ji stiee . , lan ;v 1nt 1..ned , however , that 

there was o uistinct1on between "social" discr1ro1nat1on 

and legal r political di scri irie.tion, therefore t he 

aw vas :inherently de ying t ae f t 11 e1 s lity under th 

l aw intend b. the 1~• -~rs of t he -~Jrteenth A ~nd nt . 

Harl an pointed out •. t t l e intent of the Louis

iana 1.aw was not to "':rO'lride qua.l accol'!l at:...one-

theii.r intent was plainly to ser.ier te t he He.g:ro, thereby 

king hi• re~l inferiority. Tbe exe pti n .t-01 the l aw 

0 .1. ' 'egro nurse , alre · y travelltng in a I infer1 r 

sition, was proof o thie intent. H went on t o 

:ridicul e •ehe l av b y :pr c~•~ct in fut re pos s ibilities for 

tb.e J1r.i Cr id;;:,f. - uch as sepera.t e ,j ry r oms , co· rt 

r c~ ' , ··ebating hal_s, etc . H'!U' ~'l.n t .11. ught that the 



abs r ity ar these exa les would i' st:r3te the danger 

of th Jiri1 Crow princi•pl e. He was proved corr ct, how

ever, b:y the extension of Jir Crow i nto every aspect of 

soutliern lite, ev::. to seperat Bib e in Virginia 

courtroo:IJS . In his own lifeti. , a:r ,an lived to see 

the Ji . Crow principle applied for cibly in is ro 

st te , in Ber a Co legt., • Kentucky. 'J!o Harl t is 

was the preme indignity, not only because it occured 

in his native en~ucky , but bees s th ·av vio at.ed 

the principles o:f tg li tari anis , and property righ.ts 

f corpo.rati ns vhieh had b en sacred sine the 
(5 

art c,uth Co 1 e case. 

Thus, tt is plain that the ,judicial philosophy of 

Justice Harle co 1,d nave been u e · to bridge the broad 

gap betwe n the radical idenl is arid ra.cia egQlitar• 

ianis o tlle constr ,ction ra.,, n the, ne 1•e,. 

e nstructi , o the deca.d of the 1 5o•s. With the 

Supre Court ' s ruins 1n the l 54 school desegregation 
( 

cases we hav seen a res rrectl.vn of the sa1 ,e l egal 

'principles Job Marshall Harlan l id down 1n 18 3, l . 6, 

and 1908 . 'l'his v rophesied in 9 2 vhen ne writer 

said: 11$ 0 of them /:his disoentsJ wH J \01 btleos 

bee ;e the l e is l ti n , and perhaps f'or 
(7) 

a reversal :f the Co• rt iteelf . " 

The seg;regat.i on of rail r oads a l owed by the 

Court in Louisville , ' ew Orleans and '1' xas a t road 
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Co. v . M1ssissipp1 (18 O), w o erru ed by th Court 's 
(8) 

1 · 4 dec i.s101'i ii JklrBSn v. Virgini a . 

scho 1 de ecr ga i on decision ·ec er d that "se:perate-

but• equEi t• a.ccon:od.a 1 IlS 1-ras 11 i nh re y unequ If , 
a.r :: t ha.t ? l es y v . f e rgu.1,.,.n wa..'1 i sctu·d d . This decis ion 

i s a :fi tt1ng 1i0nu t? . , t o e. ·ne 11ho, fifty -eight ye rs 

b .f ore, 1:,.ad s aid t '18 sa· thiog: 

e .· ra · • • .faciliti s are inher et'ltly nequal 
•••• the pl aintif fs ••• are , by reason of 
tt 1 segr,ega t 1on co ::ipl aioc . , · f' .F 1 ved 
o th qual protection of t ~e Four teenth 
',nendrnent. ( 9) 
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