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PREFACE

Mr. Justice Harlen was the "Great Dissenter” to
the complecent attitudes of The CGilded Age, His
opinions ren against the attitudes held by his cone
tenporaries: laissez-faire in econouics; imperialism
in international relations, and subjugation of the
Negro. Although once considered the equél and precursor
of Oliver Wendell Hoimes, he has been largely fore
gotten., Yet his views toward thp Negro, civil rights,
powers of Congress, and the Thirteenth and Fourteenth
Amendments have come to be exonerated today, not those
of his conteuporaries.

For these reasons we must look again at the life and
Judicial opinions of Justice Harlan, not as a resurrection
of a dead figure, bup as a reconsideration of a vital
figure in the Bupresze Court. His role as the "Great
Dissenter” was an essential one, keeping alive the
Eiberal, independent spirit that would be carried on
by Justices Holmes and Brandeis.

Because of the radical changes in values, and
because of the volatile nature of the subject of race
reletions; it is necessary to synthesize the older conte
erporary accounts with the few modern accounts of Justice
Harlan by liberals, who resurrected hinm as their legal
standardbearer in the controversy over the 1954 segregation

ceses. I have tried to avoid secondary scurces, which



are often distorted by the writer's political biss,

and attempted to remain close to the cases theuselves,

It is often true that the cases were actually more iue

portant for what they were thought to be, than for what

they actually said.
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PROLOGUE

John Hurshnil Harlan was born in 1033 to & strong
Whig farily of the Bluegrass regior of Kentucky. His
father Janes Harlan was an inticate friend and political
ally of Henry Clay, the Crittendens and Breckdnridge.
These leading families were influential in swinging
Kentucky over from Jeffersonian Republicanism into the
Whig Party during the 1820's. Jaues Herlan had run
successfully for Becretary of State of Kentucky, and U,
8. Congressman from his district, and had been a Lincoln
appq?ntee-for State Attorney CGeneral, Jaeg Harlan
named his son Tor the great Chief Justice whose princip-
les he shared and in which he raised his son: national
bank, national tariff, end a national. law suprese cver
the states,.

Young John Harlan entered Centre College in Dan-
viile, Kentucky, in 1847. While he was there, he was
exposed to the rigid Presbyterianisw of the institution
which would revain with his throughout his life, Strict
Sebbath ebservance, tenperance and Bible study were ene-
vhasized at Centre, where "the covral and religicus culi-
ture of the youth has always been regarded by the officers

(1)
of the Coll.ege as their rost inportant object.”
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In 1850 Harlan left Centre to study law at Transyle-
vania Unlversity. His training ed hi: into the works
o' Coke, Blackstone, Littleton, Kent and Story; and into
the nationaiistic tradition exespiified by his naesake
the Chief Justice. 1In 1852 the fawocus Kentuckian, Judge
George Robertson, snoke at Transylvania, condening the
"pernicicus errors of the secessionists, and upholding
the suprecacy of the Constitution as Washington, Mar-
shall and Clay hed done. Young J.M., Herlan revealed
his cwn political philosophy by signing at the head cof
the three naves which petitioned to have the speech
publighed— conderning "the 'onetrous doctrines of nulli-
ification and secesaion, which threaten, ere long, unless
fir: ly resisted by the patrictic intelligence o the
peocple, to undermine the fabric of our Governtznt."(a)

When he was advitted to the Bar in €53, Harlan
vas a'ready to Jjoin the Party of his father, which was:

.« .@8bout to begin fifteen yvears of wandering

in a political wvasteland, too nationalist to

merge with the Dencerats and too Southern to

join the free soilers or Republicans. (3)

After the deaths of both Clay and Webster in 1852,
the Partv began to split into secticnal groups. The
Kentucky Whigs, ceught in the niddle, tried to evade the
issue by creating a diversion- Auwerican nativis:. The

twenty~-one year-old lawyer decided, sorewhat hesitantly

te Jjoin the new party devoted to this cause:
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I was asked by a friend to join the Know-
Nothings, ny friend cbserving that all the
014 Whigs in the city were -evbers of it.
Well, I agreed to join, and did join the
society. C(n the evening of -y initiatiocn an
oath. .. .was aduinistered to we which bound

=2 to vote unly for natural Arericars, and,
in effect, cnly for Protestants. I wes very
uncomfortable when the cath was adrinistered
to me. My conscience, for a tise, rebelled
against it. F¥For the mowent I haé the thcught
of retiring; for...I 4id not relish the idea
«f progcribing anyone on account of his ree
ligion, But lccking arcund the roon...I
observed that ke old Whig leaders of the
City, including ~y father, were present, and
I had not the boldness to repudiate the organ-
ization. 8¢ I rewained in it, upon the idea

any organizatior tc control public affairs

rather than have the Deuocratic party in power.

That wvas the kind of political neat wy father

fed ve as I grew up. (&)

Although Jares Harlen owned about tweive slaves, in-
herited from his own father, they were only used as house
servants, not as field hands, so that the fanily was very
clese to then. As John Harlen's bride, Mallie, records
the relationehip Guring her first years in her new fariiy's
households

The close sysmpathy existing between the slaves

and their Master or Mistress was a scurce of

great wonder to we a@s a descendant of the

Puritars, and I was o"ten cbliged to adunit to

mysel” that v forver views of the "awful in-

stitution of Slavery" wou!d have to be sove-

vhat wodified. (5)

The Harlan Tauily, iike Henry Clay, were all esancip-
ationists, favoring the ill-fated efforts of the African
Colonization Society., James Harian canumitted several of

his slaves ané he ped thew to make a start as freeduen,
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They were strongly opposed to the abolitionists, how-
ever, believing thet sudden erancipation without previous
education or preparation would be disastrous. Forced
abolition was regarded as a vioiation of the sanctity of
private rights. The abolitionists and their Kentucky
allies like Cassius Marceilus Clay nade the Harlan fan-
ily increasingly coumitted to the defense «f siave proper-
tv in the new territories. Jaes Harlen was himsel! accus-
e@ of being an "abolitionist agent" for having instituted
a suit on behaif of two free Negroes who were kidnapped
and sold; he wrote to a friend concerning this charge:

I have never since I commenced the practe-

ice of law sought emplovaent either from Llack

or white persons; but anything which zay ecanate

from Negro traders or others will ever prevent

me fron instituting a suit for freedor if I be-

lieve the laws authorize it....He who appiies

[tne ters “sbolitionist"_/ to me lies in his

throet....I have the sare opinicn of an aboliit-

ionist that I have of a disunionist-— FEach

deserves the gallows. (6)

Like his father, Joiin Harlan defended the freedown
o” erancipated Negroes in the courts, as well as the
rights of white slave owners to their slave property.

At the sare tire he maintained the orthodor Scuthern
constitutional end political doctrines towards siavery
in general.

Harlan began his political career soon after joine
ing the Enow-Nothings. He becare a sturp speaker for the
American ticket in the 1855 state electi-ns, and can-
vassed the state for presidential noninee Millard Fiil -

core in 1856, He was a successfu)l candidate hireel® in
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16858 for judge of Franklin County. The tall (six-feet,
two-inches ) redneaded young lawyer becave one of the rost
popuiar orators in the Biuegrass region— he was adverte
ised as the "young giant of the Awerican Party."(T)

Although they carried the state elections in 1857,
the Americans failed to win Kentucky for Fiilmore in the
185€ presidential race. In 1857-1858 they failed again,
thie tive being decisively repudiated in the state elect-
ions. It was obvious that the Kentucky voters were shift-
ing to the rore radically pro-siavery position of the
Denoeratic Party. s

Because of his rapid rise in the political ranks,
John Marshal! Harlan received the nomination for the Ash-
land Congreseicnal seat in 1859, Running for the Opposit-
ion Party (the formwer Whige, Know-Nothings and Americans),
Harlan covered the district in a tireless cawpaign. He
hanvered at the waning Buchanan Adrinistration for ite
"extravagance, corruption and inefficiency” in the man-
agement of revenues; Tor its "banlkrupt project placing
State corporations at the wercy of Federal courts"; and
Tor the Democratic proposal to place $30 niliion in the
President's hand, in advance, “or the purpcse o an evente-
ual purchase of Cuba. The arguirent between Harlan and his
Deroecratic candidate centered, of course, on the slavery

issue— Harlan being more devoted to the protection of

property in slaves than his opponent. He waintained that
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the Dred Scott decision had " judicially settled" the
guestion of slavery in the territories by holding that
Congress had neither the power to exclude slaves fron
the, nor could deny the duty to protect them:
Congress had the power and it was

its bounded duty, to pass such laws as

might be necessary for the ful! protect-

ion of the rights of the slave-gwner in

the Territories, whenever the local leg-

islatures shall elther attempt to destroy

his right by unfriendly legislation or

shal! fail to pass such laws as are nec-

essary for his protection. (9)

This view, of course, denied the Freeport Doctrine
of Stephen A. Douglas, and the other comprosisers of the
Derocratic Party. Harlen thought the northerr (Dougles)
Democrats and their southern allies were confliicting with
property rights under the Federal Constitution by allowe-
ing "squatter sovereignty". Harlan lost the Ashiand Con-
gressional election by fifty votes, in what was thought
(by Harlan's friends) to be a case of ballotestuffing by
the Devocrats. Harlan chose not to contest the election,
and rejected an offer of a §10,000 donation to pay for
a recount.

Given their views towards the Demccrats and slavery,
it was no surprise that the Harlans raliied to John Bell
and his Ccustitutional Union Party slogarn of "T'.: zni?d,

10)
the Constitution and the Znforcevent of the Laws."
John Harlan tried desperately to dvert war after the in-
auguration of Lincoln, and he suggested a plan in e letter
whereby Federa! troops would be withdrawn fros the seced-

ing states, giving tive for a pro-Union party to develop



.7-
(11)
within these states.

The Unicon cause wvas a difficult one in Kentucky
during these =onths., The elder Harlan worked to head
off a bill in the legisiature that would have been the
first step to secession. Covencr Beriash Magoffin was -
openiy sympathetic with the Scuth, and(xentucky had cany

. 12)
close ties to its sister slave states. This require
ed a great deal of ~areuvering to keep Kentucky in the
loval. From May to July of 186!, Harlan and his fellow
unionists hired ba.ds and spoke in the streets of Louise
ville about the advantages of siding with the North.
He wrote about his motives:

During the sumrer o~ 1861 nothing wves taike

ed of in Kentucky except Union and disunion.

The courts were virtually closed and there

was but little business in a2y profession.

We deter=ined to defer decisive action until

the Union sen of the State obtained ar:-s, and

in the -eantire educate the people as to the

value of the Union and as to the horrors and

dangers of & civil war, should Kentucky ally

itsel? with the rebel forces.... The thing

we had ir 2ind was to stay the tide then

apparently setting towardes the rebel cause,

and to hold the pecple in line until the frierds

of the Government in Kentucky could strike

effectively for the Union. (13)

dar . an became Captain of the Crittenden Union
Zouaves, forred to co bat a threatened Confederete in-
vasiocn, and he helped to smuggle in the "Lincoln Guns”,
which had been arranged by his father. The guns vere
shipped by ordinary :eil boet fro- Cinncinnati, and were

received by Harlan at the Louisvil'e vhurf, and carried
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across town to the train depot of the Louisvilie and
Lexington Railrcad. At the depot, the Unionists fought
a losing battle with the Conlederates until four hundred
calvaryren, fron the Union base at Casp Robipson, arrive
e@ and drove of'f the rebels.(lh)

By the fall, {ae ycunger Harlan realized that he st
"join the V.olunteer Union forces and become something more
than a spea_er for i Union cause in public halls or on
the ltump."(IS) On Septewber 29, 1661, Herlan publishe

ed a proclamation in the Louisville Desccrat, calling for

volunteers for a regiment he was foruing. He issued an
eloguent call to arus:

Come, then, let us gird the whole strength

of our bodies and souls for the conflict....

For one I an unwilling to see the people of

ny vative State overrun and conquered by wen

claining to be citizens of a foreign governsent, (16)

Thus at the age of twenty-eight he becare & Colonel
in the 10th Kentucky Voluntegrl under the Virginis Union-
ist, General Ceorge Thomu.(i'n Her!an was something of
a local hero when he outwitted the Confederate Morgean's
Raiders at Rolling Fork Bridge in Kentucky in Septevber
of 1861. He saved the Union railroad lives, and re-
pulsed the attack, thus giving the Kentuckians greater
confidence in the Union cause. Colonel Harlan's dis-
patches show him constantly pleading for shoes, socks or
other elementary articlies needed to sustain his wen in

(18)
the constant rain, mud and cold.
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The experiences of the Civil War affected Harlan
deeply. The scion of an aristocratic Kentucky family had
to be in close contact with the rough: Kentucky wountaine

eers and Cerman imnigrants who formed the largest part
of his regiment. This seened to lessen his aristocratic
outlook and strengthen his equalitarian instincts. He

wrote of his soldiers that they had a "willingness, even

cagerness, to endure any fatigue or meke any sacrifice....

When war uwenaced his state Harlan realized that it was
the poor who came to its defense, and who "deserve the
thanks of the country fcr the cheerfulness with which,

with insufficient fcod a?d rest, they bore up under the
20)

severest privations...."

At this time Herlan lost the anti-Catholic nativisum

into which ke had fallen before the War. The natural

¥

valor of the "many Catholics in my regiment" convinced

him that the KnoweNothings (about which he had had re-
servations anyway) were wrong.

James Herlen died in February of 1863, so the young
Colonel had to retur: to civillan life (Jjust as his naae
was before the Senate to be prowoted to Brigadier
Ceneral). Harlan zave nis reasons in & memoir:

At the time he diled my father had the larg:i:t
practice of any lawyer in Kentucky and the
support of my Mother and the family depended

on the right handling of the business left by
him. My three oldest brothers weie depdy and

my only remaining brother had become incompetent
for business., I...alone knew what was necessary
to be done in order to preserve from loss or
waste what he had fairly earned by hard work

in his profession. So, in every just sense, 1

(19)
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was coupelled to return to civilian life.
This was the view of all ry brother officers,
inciuding Gen. Rosecranz and his chief of
Staff, Gen. Javes A. Garfield. (21)

Harlan feared, however that this resignation wight
be misunderstood, since there were suspicious about
everyone in the border states. As later events proved
(when his nomination for the Suprese Court was being’
considered), there were valid grounds for his fears. In
his letter of resignation he makes gquite clear that his
sentivents were still loyal to the Union:

It vas u, Tixed purpose to recain in the
Federa) Army until it had effoectively suppre-
ssed the existing arved rebellion, and restor-
ed the authority cf the Hational Government
over every part of the nation. No ordinary
consideration would have induced me to depart
from this purpcse....

I, therefore, I a= percitted to retire
from the army I bid the Commanding General ‘.
feel assured that it is froz no want of cone
fidence either in the justice or ultisate
triumph of the Union cause. (22)

Harlan returr2d to Louisville in March of 1863,
when the state electicn campaign of 1863 was about to
begin. Alumost iccediately the Unionists approached hiwm,
offering the nomination Tor attorney general of the
fitate. The aspiring young pelitician readily accepted:

The suggestion was not disapproved by uwe

principally because if elected I would be

required to remove tc the capitol of the

State, where wy father lived at the tine

of his death, and where I was coumpelied to
be in order to wird up his business and estate.(23)

#The Benate Judiciary Corrittee did f£ind his resignation
suspect while they were holding hearings on his Suprene
Court appointzent
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At this tire the Kentucky Unicnists had accurately
read the pulse of the voters in their state, Harlan
joined in, waking an attack on the pclicies of Lincoln
the rajor issue of the ca paign. Defending both slavery
and Comstitutional iberty, he attacked lincoin's "illeg-
al" acts— the Emancivation Proclaretion, and the suspen-
sion of haebeas corpus. 8Since the Kentucky Unionists as
a whole dié not support ali of the policies of the Lincoln
Adcinistration, Harlan stuck & responsive note with this
argurent. The Peace Dermocrats were strongly defesated, .
and John M, Harlan won by 50,000 votes cover his opponent.(a :

During the four year ter  as attorney general, Harlan
occupied himself rot only with his position, but alsc with
farily affairs and a private law practice with his brother
James (this was all.owed by local custon). As Attorney
General he argued over sixty appellate cases for the
Commonvellth,(ZS) arong which vere several that concerned
slavery and civil rights. His political position nec-
essitated a strong stand against pressures from the North
to evancipate all the slaves (including those of loyal
Kentuckians ), without corpensation. His position also
ade 1t iwpossible for him to support the Lincoln Aduine
istration, even if he had wanted to, because Kentucky was
so strongly opposed to it. It was naturai, therefore,
for Harlan to¢ support Genreal George B. Mc Cleilan in the
18€L carpaign. An anti-Lincoln speech on October L, 1864,

given at New Albany, Indiana, is & good sumrary of Harlan's



political cuticok at this tive:

That /[ Republican_/ Party should never have
triusphed, because it was based upon the
single idea of hate and hostiiity to the
social institutions of one section of our
country; its candidate having been elected
in accordance with the Constitution, he wes
entitied to be respected as President....

But for what purpcse did the people of
the North rise as one ran? It was to -aine
tain the Union, and the Comstitution which
wes the only bond of the Union. It was for
the high and noble purpose of asserting the
binding asuthority of ocur laws over every
part of this land, It was not for the pure
pose of giving freedon for the negro....

Mr. Linceln has in disregerd of the
then declared purpose of the nation changed
and perverted the cheracter of the war, He
is warring chiefliy for the freedou of the
African race. (26)

Harlan evidently felt that Linclon's course was proe-
longing the war because it created umore hetred in the
South, preventing the rise of peace party. He said
General Mc Clellen was "the representative of that spirit
of conservatis: that respected the Constitution and the
iaws.,..."3 while "Lincoln cosnenced with a united North
and a divided South. He now has a divided North end a

(27)
united Scuth...."

Herlan was later charged with being a turrcoat and
politically disicoyal, because he chose Mc Ciellan in 1864,
It wust be wade clear that in every other instance but
this, he supported the party that vas running against the
Demperats. Harlan sade it clear why bhe supported a Devce

crat here, during a debate in 1875, with Jawes B. Mc Creary,
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Demcoratic candidate for Goverporof Kentucky. Harlan was
reported as saying that:

.he voted Tor Generai Mc Ciel.an not
because he was the Desocratic nosinee but
because of his letter o acceptance, in
which he repudiated the pletfor: upon which
he stood, arnd bo.dly declared for the Union
_..He [Harlan 7 had confidence in the pat-
riotiss o Geperal Mc C ellen, and his beliel
at that tire was that the election of Cenera!
Mo Cle! 'an wou !d resu!t in the speedy suppres-
sion of the rebel ion and the restoration of
nationa. authority (28)

The real issue to Harlan perscnally was the rights
o’ property under a strict conmstitutiona! view; it was
not slavery, as can be seen in Harlan's own experiences
with slaves At this tive, he was not actual v a slave-
holder hiwsel”, but stood to receive (along with his
rother and brother) one-third of hie ‘ather's dogzen slaves
Instead of accepling thes, however, he gave all the slaves
to his other. His wife tells in her wmewcirs why he did
this:

He couid not bear to think of the: ralliing

into other hands through the barter and sale

¢ huwan beings that was still in vogue

Promptly. .he therefore wmade hi:sel!f re-

sponsible to the bstate for the velue of the

rest of the slaves, and he actua’' !y paid for

the: after Lincoin's Eusncipation Proclaa-

Liom had set the: free ib;ha probably weans

after the Thirteenih Arnndmen§;7. (23)

Thus, in order to pro ide his octher with Lei
accustoned cofort, he ga e her all the slaves, includ-

-

ing those that were to cowe to hiuw, yin, e sare year
he and his wife set up & seperate househo.d away fro: the

farily hotej for heip they bought a Negro cock, who did



rot get along with Mrs. Harian, and was set free. They
bought another, who begged the Harlans "to buy her sc that
she would not be 'so!d South' and seperated frow her hus-
bund."(BO) According to Westin these represented Harlan's
only personal experiences as 8 slave ovner.(3l) It is

p ain, therefore, that siaves vere incidenta! to Harlan's
pelitical views. He only wanted then protected because
they were a plece of nroverty guaranteed by the Constit-
ution,

Froo 1865 to 1867 Har an trieéd to steer the Conserva-
tive Union Party (vet another rave for the sa-e group)
in @ " iddle course” between the Derocrats (Con‘ederates)
and the Rudicais,(32) In the 1865 state .egis ative
elections the Conservatives cave ci:se to the Derceratic
position with regard to the Thirteenth Amendrent, and
Reconstruction policy within Kentucky. Harlan attacked
%o Gerera: John Palwer for enlisving Negroes in order
to free then, and he opposed the operations ¢f the Freed-
van's Bureau. He despised this sort of Federal coercion
where Kentucky was denied the right "to ef ect the re-
soval © the blacks to other localities or protect her
white citizens from the ruidous effects of such a violent
change in our social ay-tem."(ss)

Harlan was strongly opnosed to the Thirteenth
Anmendment, and wars!y supported the state  egisiature in
the defeat of its ratification. He said that he stocd on
princivie and wou'd be opposed "if there were not a dogen

(34)5e thought that the
slaves in the State of Kentucky...."
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A endrent gave dangerous and unconstitutional powers to

the Congress. In its stead he proposed a gradual plan

vhereby Kentucky wou:d veluntari!y abo ish slavery over
(35)

a seven year period.

The elections of 1865 showed that the widdle of the
road policy was running cut of road: The Democrats won
a sveeping victory. As a result, the Conservatives Join-
ed the Radicals ané ran the Union general, E.H. Hobson,
as }heir nouinee for govenor in 1866. Harlan rejected
this «ove, and resained alcof even after the Thirteen-
th Arenduent was ratified by the states. The Conserv-
atives vere virtually dead by 1868, so the middie group
had to decide which radical party they wanted to joine—
there was no longer any coupromise. Most of thew jJjoin-
ed the Deuccratic Party, but Harlan chose the Radicals
(Repub i icans). This choice vas deterzined by a lot of
factors, not the least of which was his wove from the
fierce .y anti-Negre, Democratic Frarnkfort area, to the
city of Louisville, cicsely tied to the neighboring
Republican state of Indiana,

A second factor was Herlan's clcse allegiance to
the Presbyterian Churche- Having been favorable to the
pro<Union course of the Cenera! Assesbiy of the Church
during the var, Harian opposed any attespt to move the
Kentucky Church into the Southern Synod, In 186T a

pro-Southern group tried to instigate such & vove by
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weans of' & bill in the legisiature to sefze Centre
Coilege., Har.an led the fight a.lled with the Church's
pro-fiortaern leader Reverend Robert Breckenridge. He
argued tihe cese an front of the Judiclary Conzittee of
the legie . ature, and wun it over to the northern side.
He secured the defcat of the bilkl, and defended the north-
ern ceuse in the courts when other atteupls wers ﬂMG.(Sé)
The Scuthers Syoscd sympathizers were delflcated, and Har'en
eserged fron this battle with av intense disiike for the
secessionists (and now) hersticel schissatics of the
Democratic lealersulp in Ktntucky.us) His new assoce
iaves lo Louleville were Fadicals, and e now began to
assoc iate wore fregquently with them. He Toemed o lav
partnership with voe of thelr _eaders, Benjsuin Bristew.

A third factor influencing Barlaon in his conversion
to Republicaniss was that ne nad more in comnon with
that party thes with the Democrats. He sald: "I ves
an intepse Natiovalist [and the_/ great -ajority of the
Decocrats in Kentucky beiieved that their first aliegi-
ance was Lo the Sut.u...."(n) This choice was facilit-
ated vhen Grant becawe the Pepablicar presidential
novinee., Harlen had met hie during the war and he had
the added advantege of not being counected with the
War Asendrente. Further, Grant stocd for preservation
of the Union victory egeinst lhe resurgent Demceratic

Party. Thus, in 10€E Harles stunped for the Republicen
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candidate for Governorof Indiana, Oiliver P. Morton when
he defended the War Avenduents as & "fait accoup!i" which
Kentuck s wust accept if it was ever to cove forward egain.
Perhaps the rost surprising change in Herlan's cutlook
wag his defense of the Republicen Party as the sponsor
of the Thirteenth and Fourteenth Avenduents. He began
to realize, 2iso, that the iupending enfranchisexent
of the Negro cocuid do wuch for the Republiican Party
and it was upon the Negro thet the Party wust ivpress

(38)
itsel.

The first test of thie hoped-for lNegro support case
in the gubenatorial election of :871. The Republ icens
ivoked for & new face that wou.d attract the Fedical
rro-Hegro vote, as wel| as the counservative foruer Whigs.
Their gaze feli upon John M. Harlan, who was nowinated
in May et Franklort. Herlan wrote ' ater about his reaction:

I did not seek the noaination thnﬁ;7,..had

ro thought of 1t; for ay purpcse was to stick

closely to the practice of =y profession and

vake an estate for oy voung fa:ily. But

that nooination seened to be a call to duty

and I accepted it, knowing that I cou'é not

be e ected...(39)

Har . an caxpaigned for econcoic growth and supported
a progran to bring ismigrents to Kentucky froo Gersany,
so that the state's rich "agricu . turei, wineral and

(ko)
ranufacturing resources 'ay be developed." This

was quite a different iine for a forner Know-Nothing,and

nis opposition was quick to point this ocut. He criticized
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the Derocrats for thelr hawspering of progress by race
batred, and for their support in the legisiature for
the ronopoly given to the Louisville and Nashvilie FRaili-
road. He Turther proposed to substitute an incove tax
to pay the state's Clvil War debt, instead of the pro-
perty tax Supported by the Deocrats. Related to this,
he favored & geuneral property tax for eduation rather
than an assessrent to the family for each child they
enrolled in school. He praised the poor and said that
their valient efforts in the var vere deserving at least
of the reward of education.

This pew interest in the poor and the Jacksconian
cpposition to banks, :cnopolies and unfair taxation,
seen Lo have been & result ¢f his war experiences,
rather than a purely decogegic appeal to the rass elector-
ate. Mrs. Harlen noticed that "The sturdy wountaineers,
in parilicular, becaze an interesting study to hiwm., He
predicted a great future for them, because of the epporz-
unity for education that was then opening to them...‘”( 2

His ideas about the Hegro had already undergone a
rapid change as noted above. (he activities of the
"Regulators”, "Bkugg's Men" and si.ilar groups spread
& reign o terrcr for the loreer slaves through..l the
western parts of the stat: from 1868 to 1871, and the
Desocratic Adaninistraticn falled to contro) the _ynche

(42)
ings and floggings. This sore than anything convinced
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Harlan that the freeduen would have to have theilr new
constituticnal rights recognized ané pretected. On
July 26th, 187., he expressed his new views toward the
Hegre in a speech at Liverzore, where he supported fu_ly
the Wegro's rights. Thie specch deserves to be quoted
at soce leugoh, Locause it is a sincere erplanation of
his new position,

It is true fellow citizens that aluost the
entire peopie of Kentucky...were opposed to
freedow, citizenship, end suffrage (7 )
Coiored race. It is true that I was at one
tive in my 1i7e opposed to conferring these
priviteges upon thes, but I bave lived long
enough to fee! and declare...that the ~cst
perfect despotis: on this earth was the
institution of African slavery. It was an
enexy to free speech; it was an enemy to a
free press.... With slavery it was death
or tribute. It lmew no cowprovise, it
tolerated no =iddle cause., I vejoice...
that these hucan beings are now in possess=-
ion of freedou, and that that freedon is
secured tc then in the fundarental law of
the land, beyond the control of any state.

He gees on the support the War Amenduents:

I a= now trorough'y presuaded that the
only mode by which the rnation could
1iberate itself from the conllicis and
passions engendered by the war in connect-
ion with the institution of African slavery
was to pass the Constitutional Asenduents,
and to place it beyond the power of any
State to interfere with or diminish the
results of the war now erncbdied in these
arend ents, They are the irrevoceable re-
sulis of the war;

Harlan sumrarizes his thoughts in a succinct expression
of his political creed:

.« sDecause the Republicans of the Staté of
Kentucky now aquiesce in these Avenduents
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or now declare ther to be legitivate and

proper, it is not just or candid to charge

then with inconsistency. Let it be said

that I an right rather than consistent, (L3)

He attacked the Democrats for their oppesition to the
civil rights acts passed by Congress. Harlan defended
the expediency of these laws, saying:

Had the Federal Qovernwent, after conferr-

ing freedon on the slaves, ieft them to the

tender wercies of those who were unwiliing

to protect thes in life, !iberty, and pru-

perty, would have deserved the conteupt of

free ven the world over. (4k)

It is thus clear that Harlan cbjected to the laissez-
faire ettitude thet was becomning conrucn. Although he
opposed uncoupensated erancipation, he recognized it as
an accompliched fact. The necessity for protecting the
Negru by the power of the Federal Governwent is a nec-
essary result of this fact-- not to protect the Negro
weuald be to allow viclence and lawlessness.

During the caspaign he viclently attacked the out-
rages of the K@\ Klux Klan, and supported the Federal
Anti-Kian Act of 1E75 designed to deal with this group.
He did, however, "entertain scose doubts as to the cone-

(45)
gtitutionality of one of the provisions of the biil,"

The Lenocrats, as expected, ridiculed hiu even wore
than they had about his earlier Know-Nothing views in
contrast with his 'ater favoring of imnigration. They
found the new inconsistency with regard to the Negro even

ore ridiculous, calling hinm a "political weathercock",

and charged that he was advocating "sccial equality"
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between the races. Harien denied this charge / expressing
the sane argucerts used by Justice Brown in the Plessy
Case, to which he objected sc violentliy in his dissenting
opinion_/. Herlen enswereé his critice, in true legal
fashion, by asking a question: "Do you suppose thet any
law of the State can regulate social interccurse of the
citizen?.... No law ever can or will reguiate such
re'ations.” He then went on to say that the Negro could
have fuil legal equality without integration in the
schools, and that it wes "right and proper" to keep "whites
and blacks mwau."(ke)

Harlan received only 89,000 votes to his opponent's
126,000 but even this wes guite an accosplishuent. As
Coutfer pointe out:

The real beginning of an intelligent cppesite

ion to the Democrats was =ade in 1871..., end

it was at this tiwe that it can be truly said

the Republicen Party in Kentucky wes Born. (47)

Harlen had helped to build a strong and well-organ=-
ized party, which from this tize on, would play an ia-
portant role in the political 1ife of Kentucky, even
though e Republican would not win the govenorship until
1896,

In 1872 Harlan was briefly considered as a favorite
son candidate for Vice President, but this move never
really gained momentun ocutside of Kentucky. During this
campaign he accepted James G, Blaine's invitetion to

speak in Maine for the Republican ticket, While he was
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there he wet Frederick Douglass, and it is indicative
of the perscnal outlook of Herlen that he said of tﬁg
ex-glave-- "he would have wade a great Senator.” S )

After a brief tise in 1073 es a special prosecutor
(under the Attorney Ceneral of the U,8,, George H.
Wiiliass) involved with“procecuticns for viclaticns of
the Enforcesent Acts of Congreasr(hg) Harlan wae again
the gubenatorial nominee of his perty against his "earn-
est protest”. The carpaign this tize was against the
Pemccrat, Jases B, Mc Creary and again centered on the
Negro question, especiaslly the Civil Eights Act of 1875.
In defending this act, he said that it did not (as the
Democrats charged) confer upon the Negro superior rights
to the white race, but only equal rights and privileges.
He did, however, state that the Act only appiled to inter-
state coamerce, and had no authority over the acts of
individuals within the states, since the Fourteenth
Amendrent appiied only to ections by states which pro-
hibited the civil rights of citizens:

I do not believe that the Amenduents to

the Constitution authorize the Federal

Governuent to interfere with internal

regulations cf theater maragers, hotel

keepers or common carriers within the

states, in referance to the colored

man, any wore than it does in regard

to white people....(50)

Ceneral Harlen was again defeated although he again
succeeded in raising the Fepublican <ote, FHe was de-

feated by the wave of hostility to the war weasurers



“23=
and reccnstruction pelicy, end because the voters were
not yet ready for the advanced,libera!, econouic pro-
grau he had advocated-- taxes according to one's ability
to pay, advencenent of public education with tex re-
vernues encourageme?t of immigration snd a state anti-
HEONOPOLY prmgram.(s*)

During 1875 and 1876 Harlan spent a great deal of
tirze attenpting to build up national support for his law
partner, Benjauin Bristow., Appointed Secretary of the
Treasury in Grant's Cabinet, Bristow was a orise candi-
date for the Fepublican nosinaticon in 1876. Harlen gave
the nomination speech at the convention., After the seven-
th ballot it becase obvicus that the trerd wee towards
Jawes G. Biaine, Preferring Hayes to the "Pluved Knight",
Harlar swung the Kentucky delegation tc him and began
the drive that led to the nomination for Hayes. When he
vas elected it was cbviocus that Herlen had good reason
to expect a pelitical aopointeent. He expected the
Attorney GCeneral's office, end would Move accepted it if
offered.(sa) As head of a state FPenublican party, a
raticnal cawmpaigner, and & =ajor figure in the counvention
maneuverings, Hayes was obligated to him and this debt
increased after his nmesbership ¥m the Louisiana elector-
al conzission in the Spring of 1877.(53)

The situation in Louisiena wes deplorable after

Hayes withdrew the Federal troops, and two rival govern-
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ments (8nd consequently two sets of electoral votes)
cpposed each other, Hayes could have settled the dispute
by using the nethod Grant had used-— i.e., by ewploying
troops to back up the de Jjure governient-- but he decided
that this was both unwise and irnpraetial:
It is not the duty of the President

of the Unlted States to use the uilitary

power of the Nation to decide contested

elections in the S8tates. He will nain-

tain the authority of the United States

and keep the peace between the contending

parties, But local self-governcent means

the determination by each State for ite-

self of all gquestions as to ite own

lecal affaire. (54)

The Republican legislature, elected under carpet-
bagger rule, sat in the state capital building, and was
led by Govenor Packerd., The Democratic legislature led
by Hichols, claimed to be the legitirate body because
the zlection had been "fixed" and because it expressed
the will of the peopie. Since Hayes wanted to withdrew
the trocps who were gusréing the safety of the Fepublicans
ir. the state capitol, 1t was cbvious that the de facte
Deuwocratic legislature =might becewe the de Jjure cne,

If this happened, then not only would Republican goven-
or Packard be out of office, but the Republicen elector-
al votes cast for Hayes night be guestiocned. As
Woodward points out:

... Packard received a larger nurber of

votes than scue of the Hayes electors

and therefore had a stronger claln to

the govenorship of Louisiana than Hayes

had to the Presidency of the United
States....(55)
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"he Cabinet decided on March 20 to send a counisse
ion to Louisiana tc teke no action, but only to cbserve
the situation end report to the President as tc the best
way of settling the dispute peacably. The cousission
soon realized that the only sclution was to consolidate
the two bodies into one legisliature which would have a
querum of daly elected wembers. The couwnission caze under
fire from the press almost immediately, accused of both
taking end dispensing bribes tc the revbers of the Pack-
ard legislature to get theu to allow sowe of the
Derocrats to take their places., Although woney une-
doubredly changea hanus, the comnmission did not part-
icipate in the transactions. ) Also nany of the Re-
publicans squiesced voluntarily, sensing that the re-
noval of Federai troops was imuinent, and knowing that
if they did not Jjoin the Dewwcrats they weuld be out of
Jjobs,

Whatever the actual methods wvere, the situatiun scon
solved itself with the Denrccratic legislature emerging
triumphant. Although this satisfied Hayes, it brought
upon &ll the werbers of the commission the wrath of the
Fadicals., This would be devcnstrated shortly thereafter
when Harlan's appointuent was being considered., It was
inevitable that they would claim this appointuent wes
a "reward"for "fixing" the Louisiana controversy.

When Justice Davis resigned frou the Court in March

of 1877 to become U.8., Senator fron Iilincis, Hayes
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began to consider successors, He had discussed with
Harlen the possibiiity of sending hiu to the Court of
St. Janes', He had asked the Kentuckien: "Would a first
class foreign mission teupt your aszbition?...the very best
wission we have-- the English Miss;on."(57) Herlan
was not interested, but delayed three weeks in refus-
ing, so "that I should not appear to treat his offer
lightly."(sa) Hayes, however did not think of Hariaen
at first when he began to consider & replacewent for
Davis:

The leading contender was William B, Woods of
Alabama, since the President wanted a Scutherner to
dramatize the secticnal reconciliation which was his de-
sired policy.(Of the twenty-six names he considered for
the post, ounly one, Javes Drummend, was frou the North).
Woods was & carpetbagger from Chio who head become a
judge for the Fifth Circuit in 1869. ¥is supporters in-
cluded Jares A, Garfield, together with the Republicans
of the Deep South. He, hovever, was passed over and vas
eventually appointed in 1880,

Harlan was well known in Republican circles and
had been a freguent correspondent with the Attorney
General 's office, having written on behalf of his law
partner in his aspirations to the Court. Hayes seeus to
have rejected Bristow as his nouinee (not suprisingly
since he had just run agesinst him the year before)

because he feared Bristow's political arsbitions might
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lead him to uee the Court appointment as a "stepping
stone”., In a letter dated May 6, Justice Miller des-
cribed tc his son-in-law, William P, Ballinger, an intere
view he had with Chief Justice Waite, during which the
two Jjudges had considered the meriis of the four top
contenders / Williem Hunt of New Orleens; Ballinger
of Texas, the justice's brother-in-law, whose appointe-
sent he was probably urging; Bristow; and Harian_/,
Miller said thet Waite was ",,.decidedly opposed to all
three of then, Thinks Hunt not up to the wark in ability;
Bristow too much aspiring.”

In the same letter, the Jjustice tells of & talk with
the President, during which Miller summed up the two
Kentuckians, saying thats

.osb0th were fully up to the standard re-

quired by native ability and professional

attainments, That of the two, Harlan ves

preobably & nan of the most vigorous in-

tellect, while Bristow wus Lelieved te be

if eny different of the scundest judge-

ment.

Miller then recalled that Hayes had referred to
"Bristow's presidential esepirations [ which] wvere to

(59)
be fe”ed..l"

Hayes himself recorded in his diery tnet he in-
tended to appoint neither anyone from the Cabine? og

60
Grant, nor anycne with presidential aspirations.
The other candidates were thus eliminated either be-
cause they lacked the gualifications or they were dise

tasteful to the President perscnally. ©On October 16,
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1877 the President included the nouination of John
Marshall Harlan as an Asscocilate Justice of the Supreuse
Court in a list of nineteen appouintees to sundey posts
sent to Congress. The nominetion of Harlen was referred
to the Senate Judiciary Committee, wnere it unexpected-
ly remaineé for forty-one days, while the qualificatiums,
integrity and ability of the ~an were ostensibly being
considered.

Actually this was not the intention of the comue-
ittee, They opposed Harlan because he was known to be
fa Hayes man", and they vwere trying to discredit the
President by attacking all his nominees, regeriless of
the man or the position. The Radicals in control,
Edmunds, Conkling, Howe, were trying tc frighten the
President into subaission by a show of their power., Hayes
was confident, however, four he noted in his diary that
his Jjudicial appointments would bear the closest
scrutiny.(él)

The three uwost freguent cbjections raised to the
appointzent of Harien were: his participation in the
Loulsiana electoral dispute; the recent conversion to
Republicanisu, meking his Party loyalty suspect; and the
reasonable objection that it would be unwise to appoint
another judge from the S8ixth Circuit which already hed
two Jjudges on the Court, while the Fourth, Fifth,and
Seventh (the Deep Scuth) Circuits had ncne, and were

thus underrepresented on the Court,
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Senator Beck of Kerntucky solicited votes for
Harlan, lining up & strong base of bipartis@n support.
The Senat® was invcolved at this tiue with the Kellogg-
8pofford (Republican-Deuccrat) dispute for the Louisiana
Senate seat, This unseeunly querrel refiected on the work
of the Loulsiana electoral commission, and made Herlian,
as one of its mewbers, come under attack.

Beck was having trouble lining up the Radicals; so
he solicited a long autcbicgraphical ietter frow Harlan,
ansvering the charges nade against hir as fully as he
could(i.e., he answered the questions about his party
loyalty and former opposition to the Wer Amenduents, but
he could not answer the questicn of geography). Beck
turred the letter over to the Judiciery Committee, where
it did littie to speed the appointment, but it is in-
teresting as an autcbicgraphical account.

He begins by explaining nhis delayed conversion
to Republicanisu, He states that there had not really
been a Republican Party in Kentucky befcre 1068, and
that he had voted egainst the Democrats in all elactions
except 1864 (Scott, Whig, in 1852} Filluwore, American,
in 1856; and Belland Evere:t, Censtitutional Unionist,
in 1860)., As stated above he voted for Mc Clellan be-

cause at the time he considered hin the wost likely wen

# See note 28



to end the war,

BSecond, he tells of his switch to Unicniswu in
1866 when he toock the stump for Hobson (candidate for
Clerk of the Court of Appeals), and in 18568 when he
finally converteds

In that year I announced my purpose to

adhere to and sustain the Fepublican

Pariy. I canvassed Kentucky and porte

icns of Indiana for Crant and Colfax,

defending the action of the Republican

Party in passing the 13th and 14th

Amenduents, (62)

He then summarized his campaigns in 10TL and 1075,
when he defended the War Acendments; the Civil Rights
Acts, and the "KM Klux Act"”., He alsoc tells of his
visit to Meine with Douglass and Janes C, Blaine,

He denied the charges made about the wourk cf the
Louisiana Commission, and says that he never condoned
brivery as a means of shifting the balance of power over
to the Democratic legislature:

Any irmputation of iuproper sethods to

the Commission or to any mewvbers of it,

in connection with the Louisiana buse-

iness, is unjust, and without the slight-

est foundation upon which to rest.(63)

Laa?, he defends his resignetion frou the Army

6k )
in 1863. He says that he did it not because of a
lack of sympathy with or confidence in the Unicn cause,
but only because he had pressing fanily watters, result-
ing fron the death of his father, thet he had tc settle,

This honest and direct confrontation with the
charges made against him should have silenced the op-

position blocking his eppointment., It did no such thing;
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in fact the hearings dragged on for twenty-nine more
days, while the comuittee heard slandercus testimony, of
which the following excerpt is typical:

Can you not postpone this confirmation
until the regular session?.... Harian'is
© deficient in legal and professional
education.... As for general scholare
ship or literary attainuents, ne has
nonNe.... and as sure es you and I live
we will both see the hour when he will
be the sycophantic friend and suppliant
tool of the Democratic Party. (65)

These attacks which the committee heard for so long
indiéntc that it wes not really Harlan they cbjected to,
but that they were trying to discredit the President
by slandering his appointee. As one newspeper suu=
marized it:

Cbjecticn mainly comes from the Re-
publican meubers of the comuittee,

who say that while they have not

made up their minds tc vote for or
ageinst Herlan, still.. ..

The Repl¥lican senatcrs seem to cherish
a sort of special grievence against not
one but all the wewbers of the

[ Louiuiansj Commdssion...(66)

Justice Miller approved of Harien, and chided the
nevbers of the committee for their cbvicus political
motives:

I also told him / Semator Christisncy_/

that if the Republicen Party in Congress

was going to have a rupture with the

President they could nct afford to ine

augurate the fight by refusing to con-

firm such a man as Harlan, (€7)

Eventualiy the fight was over. On Noveuwber 29,

1877, the nomination was confirwed. On Deceuwber 10,
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1877 he was sworn in as sn Associate Justice of the

Supreme Court.



II LIFE AS A JUSTICE

This wes the beginning of the third longest career
or the Supreme Court (longer than any other justice ex-
cept Field and Chief Justice Marshall)., During his
almost thirty-four years on the bench, Justi~ze Harlan
wrote 703 opinions for the Court, and wore signif-
icantly, he dissented 316 times. Other than brief
service as an arbitrator on the Bering Sea Tribunal
in 1893, and as a professor of constitutional law at the
Colurbian (George Washington) University, frou 1889
until his death; Justice Harlan spent a.l of his time
on the dutiee of the Supreme Court.

He taught & Sunday schocl class for many years,
an activity which was en integral part of his strong
Presbyterian views, which were uncompromising and
fundanentalist:

In the Presbyterian Church he is_a pill@r....

/[ In his Bible class he tesches_/...the

real meaning and intent of the scriptures.

It may be noted that what he teaches is the

good old soiid religion winus the free-

thinking tendencies of wmodern times.(1)

The stern Calvinist allowed himself no luxuries of
the flesh, and permitted none to his associates., This
is illustrated in the humorcus story of Harlen playing
golf:

Harlan is the champlon golfer in the

Suprese Court and is as fond of the

gare as Taft is. He wea playing cne

day with an Episcopalian bishop.

JThe right reverend gentlemen struck
at the ball several times in succession,
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missing it each tiwe and barking his
episcopal shin, The bishop, however,
said nothing., He couldn't «iford to,
He knew Harlan was watching and listen-
ing.... S0 the bishop took it cut as
far as possible in hiding his feelings.
Justice Harlan nevertheless wes shocCk=
ed., Btepping up, he renarked in a
voice of sorrcewful rebuke:

"Bishop, that is the most profane
silence I ever heerd,"(2)

Justice Harlan was vigorous physically, as well as
in his orstory and mental powers. He resained so until
a four-day illness ended his life abruptly. The follow-
ing story illustrates his legendary physical fitness.

Hot long ago...the spry young lawyers of
Washington played a malch game of base-
ball with the stately Jjudges.

“"Harlan up!" called the scorer.

The Jjustice trotted to the plate,
giared at the pitcher, gave his bhat a
few preliminary swings, and hit the
first balle- When it dropped into a
gulich about twenty yards behind the
center-fielder, the =mighty hitter was
pearing second base. (3)

Harlan was by taste and temperasent cpe of a dying
breed, "the Southern gentiemsn"”, He lived gracicusly at
his hore in Washireton on Fourteenth and Euclid Streets,
The veteran journalist and raconteur Samuel Blythe des-
cribes the scene:

Here you get the wmost charuning of
Scuthern welcomes; here, too, in the
cozy beook-lettered study on the second
floor, you see the veteran Jjustice in
repose.... As you sit by the fire in
#his room end smoke stogies with the
veperabie judge-~he prefers them to
the finest cigars--you bask in the
mellowing light of a full life. (&)

When Harlan was appointed, there were few who regar-
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ded him as anything but another politician receiving his
reward for services rendered to the new Adninistration.
A suall portion of this attitude is true, yel Harlan
turned out to be one of the uost forceful and active
Judges who ever set on the bench. A typical comment

by & surprised observer of the Court expresses this feel-
ing.

The appointument was unquestionably in pay-

went of a political debt, but at the same

tine it proved by accident (the word

"accident” is chosen deliberately in view

of the character of Hayes' later appointe

ments) to be one of the best ever made, (5)

His cereer as a politician had demonstreted his sbe
ility as an corstor and corganizer, but suggested little
of his ability as & justice. The radical change in his
attitude toward the Negro, states' rights, and the rcle
of Congress under the Constitution, had shown a tenaecity
to principles (all but changing ones), but indicated
little in the way of a stable, consistent judicial out-
look. What is so surprising about his career is that this
consistent outlook had been ingrained by this tiwe, and
that he kept it throughout his life:

[ At the time of his appointmert_/ Harlen
had achieved a svnthesis of civil libert-
ies, property rights, and state police
powers which was beyond the ability of
even Justice Miller, and though this
synthesis wvas ultimetely to break down,
it lead.., to many great judicial opine-
ions; nearly always on the minority

side. In his general philcsophy, as well
a8 his reputation as "The Great Dissent-
er”, Justice Harlun was to be the direct
predecessor of Justice Oliver Wendelil
Holues. (6)



Although I deny the contention of this writer that
the syntheeis "was u.timetely to break down,” I think
his tripert.te analysis of the pnhiloscphy of Harlan is
accurate, He wvas basically & Jefferscnian in poliitical
outlecok, hence his upholding of both the rights of pro-
perty and civil liberties:

His feelings were eniisted on the

side of what he believed to be popular

rights, and his convictions were those

of one who identified the iiberties of

the pecple with in preservation of cert-

ain early end priwitive conditicns of life.

Although a FKepublican, there was much

about his views thet made them resecble

those of Jefferscniar Dewocrat.(7)

This respect for civil liberties and property was
tempered by his earlier experiences in Kertucky. The
lynchings and whippings by the Klan, and the inability
of the stete to deal with them, convinced him of the need
for strong police powers at both state and national
levels., This cesused a tension with his respect for
human freedon and individuality, end forced him to find
a Jjudicial outloc! which could reconcile these two con=
flicting principles.

Justice Harlan was often criticized because he
wae "unlegal", indulging in ertraneous and impassioned
opinions, This, together with his frequent disagreeuent
with the trend of the Court's decisions, made him un-
popular with the conservative press. One writer in The

Nation, in an article entitled "Justice Harlan's Harangue”

ridiculed him for his strongly- worded dissent in the
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Income Tax Case (Pollack v, Faruer's Loan and Trust Co.,
1895), and stated thats

Turaing the bench inte e stugp lowers

the court in the public eye and lessens

its euthority. At no time in 748 exist-

ence ought ite nmesbers more carefully

divest thenselves of every character

bat that of lawyers, to put on &n air

of more dispassionateness, and dryness,

and abstraction, than when pessing on

the validity of an act of Congress....(8)

It is Jjust this type of "dispassionateness” and

whiech MHarion
"dryness" of lawyers disliked and feared. He did not
oppose legality, but only legalistic equivocation., He
feared that the Court, by the use of legal precedent and
compiicated reasoning, might not only pass on the valide-
ity of lews of Congress and the states, but could actua-
lly legislate itself or so alter cld laws as to make
them unrecognizable, Harlan knew the ability of the Court
to Justify illegal or inequiteble acts by legal methods

«sothe Courts have rarely, if ever, felt

theuselves so restrained by technical

rules thet they could not find soue re-

medy, consisternt with the law, for acts...

that viclated naturel Jjustice or were

hostile to the fundamental principles

devised for the protection of the essential

rights of property....(3)

This distrust of pure legalism and casuistry led
Justice Harlan to be simplistic on his copinions. He
was, of course, criticized for this. Those who dise
agreed with hizu usually did so on the grounds thet his
opinions are off the subject, “isregard precedent, or

were extraneous. In “his they were often correct, but
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they missed his intention., This was to use the legel
opinion to clerify e point of law, rather than to uee it
to obecure e point etill further by clouding it with too
aany legal techricalities, As Chief Justice White put
ite

His methed of theught, in disregard of

mere subtleties or refined destinctions,

led hinm to the broadest lines of convict-

ion, and as those lines waore by hinm dis-

cerned, and differences between hiuself

and others becare impossible of recon-

ciliation, the werfare of mind with mind

was carried on, not with adroit fence or

subtle play of reason, but with a dire-

ectness and entire disregard of all

narrover pointe of view.{10)

The simplicity of his view cof the Constitution steums
from the almost reliigious respect in which he heid that
document., Justice Brewer once said of hime-- "He retires
at 2ight with one hand on the Constitution and the other

(11)
on the Bible, safe and heppy in Jjustice and righteousness.”
By keeping his argurents simple and to the point, Justice
Harlap sought to express what he thought wee the intent
of the writers (ard amenders) of the Constitution, and
to apply the spirit behind that intent to the case
before him,

Once ne had decided on his opinion in a cese he was
unmovable from it, because his opini~sns always took on
the moral force of principles., He worked strenucusly on

these opinions s8¢ that they would be worthwhiles

When he is considering a case, he fastens



himself up in his library, pulls down

all the books bearing on the uatter

in hand, studies far into thoe night

for weny nights, end then mekes up

his mind, After thet he is fixed,

immovable, immutebie, (12)

Herlen strongly opposed eny intrusion by Federal
Goverrrent intc an area rightly belonging to the Jjurisdice
tion of the states; conversely, however, he had a strong
sense of nationalisw which he felt balanced the prerogs-
tives of the states and bound them intc @ union., He
felt the Constitution moot suitably expressed and main-
tained this belance; but he d4id not fear changes as long
as the people desired it, What he feared was that the
courts, particularly the Supreme Court, would change
the Constitution by interpretation, thereby bypassing
the Congrees: This is the key to all his great dissents,
in the area of Negro rights, and in all other aspects
of the law:

If the Conulitution is to be abolished it

is to be done Ly the geople, not by the

Supreme Court. This is why he Zrhnrlan;7

dissented to the deniel of Trisl by

Jury to the Philipino, Jim Crow to the

Negro, and deniel of citizenship to the

Indian,

"TMre people of the United States

who ordained the Constitution never

supposed that a change would be made

in cur system of government by mere

Jjudicial interpratation.” ,

[ JM.H, froa the Standard Uil opinion, 221 U.8. 106_7

The judicial opinions of Justice Harlan towards
other aspects of constitutional law other then civil rights

are not within the scone of this study (such as his famous
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dissent in The Knight Suger Case, his opinicn in the
Northern Securities Case, and his last two dissents in
the Standard 01l and Americen Tabacco Cases)., One as-
pect of the law, however, is closely related to the civil
rights issue, and was one of Justice Harlan's foremost
concernss

ther: was an especial appeal to him in cases

invelving those rights of the individuel

which it was the purpos. of the anend-

wents to the Federal Constitution to secure,

and he supported the national authority in

its fullest scope as the sure means cf

maintaining those rights. (13)

Herlesn was perticulerly steadfast in his resistance
tc the efforts of other mewbere of the Court to limit the
Fourteenth Awendment sc much, as tc render it impotent,
The Court nerrowed the protectiorn afforded Ly this
amendment in respect to due process of law by & series
of decisions which held that in state procedure, the
right to indictuent by & grend jury, the right to trial
by Jury, and the right tc be free fron self-incrimination
were not necessarily gusranteed by the Fourteenth Amende
ment. All of these rights were guarenteed in federal
procedure by the Bill of Rights., The decisions by the
Court in these cases [Thurtado v, Califcornia, 110 U.S.,
516 (188k); Maxwell v. Dow, 176 U.8., 581 (1900); Twining
v. New Jersey, 211 U.S., 76 (1908)_7 elicited a

vigoroue dissent from Justice Harlaen in all three instances.
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He felt that the Amendment guaranteed these rights
explicitly in the procedural due process clause, and
that the decision of the Court in these cases left the
individual , particularlz the Negro. vulnerable to ar-
bitrary state nction.(l : This brings us to & consider=-
ation of the role of the Negro in the Constitutional
law of this period, and of Justice Harlan's view of the

Constitution with regard to the new status of the Negro.
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III - HARLAN,
CIVIL RIGHTS, AND THE POST-WAR COURT:

When Justice Harlan Jjoined the Court in 1877, the
issues concerning the new citizerzhip of the Negro had
already begun to be considered., The Court had already
seriously limited protection to the Negro under the War
Avendwents and the civil right? laws, The first case,
Blyew v. United States (3872),‘1) had overturned a pro-
secution of white men sccused of depriving a Negro of
rights guaranteed in the civil rights acts. It dis-
alioved the trial of the white men in a federal court
because of the exclusion of NHegro testimony in state
courts. The second overturned a conviction resulting from
a conspiracy attempt to disband a Negro meeting (United
States v. Cruikshank, 1876)52) United States v. Reese
(1876),(3) was a third successful conviction of & white
man disallowed by the Suprese Court., It denied a con-
viction for infringing of the right of Hegroes to vote
in state elections., ALl three of these denied that the
points if question were included in the rights and pri-
vileges gueranteed by federal legislation.

The firet case concerning civii rights which came

up during Harien's service on the bench was Hall v.

) *
De Cuir, (1878}€ Clerk ¢Eives & Jotailed explanation

¥ Cilar., F. B, The Constitutional Doctrines of Justice Harian.
Baltiwore: Johns Hopkins Studies in History and Political
Science. Vol. 33 pp. 30-91 (19.5).
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why Justice Harlen did not dissent in this cese, given
his later record concerning the Negro and civil righte.
The case itsell was held invalid, s state statute which
forbade the segregation of races on public carriers, in
this case a Mississippl River steasboat. The Bupreue
Court neld it invalid on the grounds that it wvas a
burden on interstate commerce by a state, rnd tiherefore
invalid, Justice Harlan did not dissent for the siup.e
reascn that althougn the decision was hended down after
he ascended to the bench, the case had been argued before
tnis tine, so he vas not eligible to p-rticip:te. The
Feporter's Mesorandum makes this guite clear, If
Harien had taken ¢ part in this case, it is probable
that he would have dissented, since he publicly supported
equal treatmert on public carriers, and would have held
tinls o be comstitutioral., The next cese illustrates his
attitude toward acconadations for Hegroes on public
CAY\I€NS 3 in interstate commerce.

In Louisviile, New Urleans and Texas Faiirosd Co. v,

¢

mniuippib(m%),(a) the Court declared velid & Miss-
issippi law requiriog the races w0 be sepersted in raili-
road coaches. The ralirovad had vic.ated the lew by re-
fusing to furnish seperate sccomodations, and when it

cane before the Supreme Court on & writ of error it

® "ir, Justice Herian Look no rert in Lhe decisions of the
cases reported in this volume preceeding United States v,
Fox," (5) Beil v. De Qulr occcurs after United States v. Fox,
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argued that this law violated the Comstitution because it
was & burden placed uy a staie ypon interstate commerce,
Thie case rbvicusly wee in direct conflict with the Hall
v. De Culr decision, but Justice Brewer explained this
avey in his opinion for the Court by declaring that the
law affected commerce only within bhke state and there-
fore did not viclate the commerce clause of the Constit-
ution. He further stated that in Hall v. De Cuir "the
stearboet was engaged in interstate coumerce, but the
plalntiff only sought <‘ramsportetion froa one point to

(7
another in the Stete.” Wherees, in the railrced case,
the coupany hed violated a state law governing comuerce
within its borders.

Juetice Herlen did not eccept this distinction, since
the two cases together seened to tecitly dmply that the
U. 8. Supreme Court would "hold stetutes discriminating
against colored persons conmstitutional rights if the state

&)
courts will uphold them,” He stated in his dissent
that

the Louisiana emmctnent forbade the seperation

of the white and black races while such

vessels were within the limits of that

State. The Mississippi statute... requires

such seperation of vaces, while those trains

are within that State.... It is difficult

to understsnd how & state enactment, re-

guiring the seperatiun of the white and

black races on interstate carriers of

passangers, is a regulalion of conuerce

auong the Btates, vhile a similar enact-

sert forbidding such seperation is not a

regulation of that character. (9)

In other words, Justice Harlan rejected the tacit
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statement of the Court that the ruling of the state
courts would deternine the ruling of the U.5. Suprenme
Court. He argued his case effectively, using the pre-
cedent in a more careful wanner, than did the wajority
opinion of Justice Brewer. This case, is of course, a
forerunner of Plessy v. Ferguson and had already
decided some of the points involved in that later, wore
fancus case,

Before preceeding to that case, it is necessary to
consider first the Civil Rights Cases of 1883,(10) with-

out which the Plessy case is meaningless,
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THE CIVIL RIGHTS CASES

In contrast to the Mississippi railroed case,
which was concerned with the velidity of state seg-
regation laws, the Civil Rights cases were the test case
for the ilimits of Congressional power over privage
discriminatory acts, In a sense this decision was pre-
deternined, since Blyew v, U.8., etc., had already
sericusly limited the protecticn offered to the Negro
under the civil rights legislation, The FNegro was no longer
even protected from mob viclence, because in U,8, v. Harris
(1883),(1) the Court had declared uncomstitutional the
KM Klux Act of Congress, with eight judges taking the
position that the Civil War Amendments did not provide
Congress with authority tc punisbh private individuals in
cOnspiracy to deprive persons of their civil rights,
but only to strike down state 1¢ws.(2)

The first four of the six cases were federal pro-
secutions of individuais under the Civil Rights Act cf
1875, for denying because of their rece, theater and
hotel accomodations to Hegroes. The story of one of
these, U.8, v. Singleton, is illustrative of all of

(3)
these cases.

On Noverber 22, 1£79, the CGrand Opere House in

New York City was putting on a Saturday matinee of

# This is the only instence, in the thirty-nine cases
relating to the Negro, that Justice Harlan did not take
a stand or express an epinion,
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Ryy Bias by Victor Hugo, with the faucus tragedian,
Edwin Booth, in the starring role, William R. Davis,
Jr., the business agent of the Negro newspaper, Proe

gressive Anerican wanted to attend, so his girl friend

(descrived by the press s "a bright octoroon, alucst
white"), purchesed tickets in the morning., At 1330 p.u.,
Davis and the girl presented their tickets to the doore
keeper, Bamuel Singleton, who tolé them that their ticke
its were no good, but that their mcney would be refunded
at the ticket office,

Davis was probebly conducting & deliberate test
of the Civil Rights Act, since he had tried this sane
thing before, but had failed to get an indictuent frou a
federal grand jury. This was not an uncoomon occurence;
indeed, there had been testing of the "equal benefits of
the law" provided in the act of 1866, and state equal
accomodations statutes in similar wanner during the
1870's., The reactions to the act of Senator Summer‘:
of 1875 was similar.

t“itled "An Act to Protect all Citizens in their

Civil and Legal Rights," it had been promulgated on
March 1. I%s preanble stated that:

It is edential to just governuent / that_J

we recognize the equality of all men be-

fore the law, and.,. it is the duty of

the governuent in its dealings with the

peehie to mete out equal and exact justice

to all, of whatever nativity, race, color,
or persuasion, religious or political.
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It epntitled all persons within the jurisdiction of
the United States to full and equel enjoyment of inns,
public conveyances on land or water, theaters and other
places of public amusewent, subject cnly to the conditions
establisied by law and appliceble to all citizens, with-
out reference toc race and color, Discrimination would
be a misdeveanor and the "perscn aggrieved" was given
the right to sue in & civil sult for $500 dasages. The
act further provided that no person be denied on the
basis of color from serving as a grand or petit juror in
any state or federal .ocurt. This provision carried a
penalty for any person, charged with the duty of select-
ing Jurors, who excluded persons because of race,

Thiswas the act which Davis wes testing., He was
convinced that the operators of the theater refused him
because of "prejudice against his raece",; so he had a
small boy purchase two more tickets. The lady wes ade-
nitted, probably because Singleton mistook her for
white, but Davis wvas again refused, Singleton ordered
Davis out of the entrance, and ordered a policeman to
rexove him, On Monday, November 2L, Davis filed a
criminal couplaint, and on Deceuber 9, Bingleton was
indicted. The Jjudge referred the case to the Circuit
Court, since the constitutionslity of the act of 1875
was questioned by counsel for S8ingleton. The Circuit

Court judges, Justice Samuel Blatchford of the



Suprevwe Court, assigned to this district, and District
Judge Wii.iam Choate, reached opposite conclusions, so

Ll

tue case was certified to the U,5, Suprerme Court, "an
division of opinion between the Judges.”

Other federal courts had been divided on the issue,
and had been referreé?to the Supreze Court. By 1880
the six cases were on the docket, and the Solicitor
General of the United States filed a brief defending the
constituticonality of the act. The Court seams To have
delayed longer than their docket lecad would have warrani-
ed, and seems to have preferred to put off the difficult
question,

Four of the other cases were sinilar to Davis',
U.,8. v, Stanley invoived the refusal of Murray Stanley
to serve a Negro et his hotel restaurant in Kansas in
1875, U.8. v, Rvan involved the refusal of Michael Ryan
to adnit a Negro nemed Ceorge M. Tyler tc a Maguire's
Theater in San Francisco. In U.S. v, Hamilton, the ques-
tion of interstate carriers agein arcse when Janes
Heamilton, a conductor on the Nashville, Chattancoge and
8t. Louis Railroad, refused a Negro woman with a firste-
class ticket to the ladies' car, anéd put her in "a
dirty disagreeable coach known as the swuoking car?

The sixth case was different rom these, but was
added to the others when it camne before the Court,

On May 22, 1879, a twenty-eight year-old Negro womn

Mrs, Ballie J. Robinson, purchased two firsteclass



=50-
tickets at Grand Junction, Tennessee, for Lynchburg,
Virginis, on the Memphis and Charleston Failroad., She
and her nephew, & young Negro of light complexion, light
hair, and light blue eyes, boarded the train and starte-
ed into the parlor car. The conductor, thinking her
a Negro prostitute with a white parancur, held her back,
and pushed her roughly intc the suoking car. A few
minutes later the nephew, Joseph Robinson, informed the
conductor who he was. The conductor was surprised, sc
he allowed thewm to ride in the parlior car uatil the
rext stop, They finished the whole ride there, but
filed complaints with the railrcad about their treat-
went and filed for $500 damages under the Act of 1875.

At the trial, counsel for the Robinsons rejected
the conductor's testimony thet he had thought theu ime-
moral perscns likely to cause trouble in the parlor car.
The railroad accepted the constitutionality of the Civil
Rights Act, but contended thet Feagin, the conducter,
had acted on legitimete grounds, that they were travell-
ing for "illicit purposes”, and that he had not excluded
them on the basis of race.

When these six cases reached the Supreue Court,
Solicitor General Samuel F, Phillips filed an effective
brief defending the civil rights lews. It summarized
the civil rights laws since the Civil War, and concen-

trated on the public nature of the facilities which re-
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quired that they be open for free access to all.

Justice Joseph Bradley delivered the opinion of the
Ceart dismissing the Civil Rights Act of 1875 as being
unconstitutional, He denied reveew of the Hamilton
case on & point of procedure, and grouped the other fige
ceses into his one decision, DBradley was a powerful ine
tellectual force on the Court at this tise, was a
brilliant ccnstitutional lawyer, despite his pre-Court
activities as a leading counsel for railrcads in hew
Jersey. A former Whig, he had work-d for coupronise in
1860-1861, then becane a strong Unionist after the Piring
on Fort SBumter. He had supported Grant, and spoken for
the Thirteenth and Vourteenth Amenduents, and his eppeint-
ment had encountered no opposition from the Radicals.

His decision was simple and tightily reasoned. He
referved to the very explicit language of the Fourteen-
th Amendment, and interpreted it narrowly. The Azend-
ment says— "o State shall make or enforce any law
which shall ebridge the privileges or immnities of
citizens of the United Btates”. Bradley denies that
this S=ction of the Fourteenth Amenduent can be used to
Justify the Civil Rights Act's provisions which cover
the acts of individuals,

It is State action of a particular character

that is prohibited. Individual invasion of

individual rights is not the subject matter
of the awenduwent...., It does not invest
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Congress with power to legislete upon
subjects which are within the doumailn
of State legislation.... It does not
aathorize Congress to create a code of
manicipal law for the regulation of
private rights; (&)

He proceeds to deny that the Thirteenth Amendment
prehibition of slavery and inveoluntary servitude uay
be extended to 3 denial of egual accomodations and
cther activities in the social sphere:

Can the act of a mere individual, the

owner of the Inn, the public conveyance

or place of amsement, refusing the

acconodation, be Jjustly regarded as im-

posing any badge of slavery or servi-

tude upon the applicant...?

After giving to these guestions

all the consideration which their inme

portance demands, we sre forced to the

conclusion that such an act of refusal

had pothing to do with slavery or

involuntary servitude, and that if it

is viclative of eny right of the party,

his redress is to be sought under the

laws of the State, (5)

When Bradley finished reading this cpinion,-there-
by practically nullifying the Fourteenth Amenduente
Justice Harlan, the former slaveholder, the Court's
only 3outhermer, and a former critic of the War Amend-
ments, announced that he dissented from the decision of
the Ceourt. After & brief oral diatribe expressing his
dissatisfaction, Harlem stated that he wculd file a
disscnt later,

The decision of the Court was widely heraldés in the

press, After yesrs of "Congressionel exciss" during the
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Reconstruction era, they appleuded the Court's restoration
of "constitutional govcrnmnt".(m

However, the Negro and his Republican allies did
not find anything to applaud about. At a mass civil
rights rally in Weshington's Lincolm Hall on COctober
22, Frederick Dougless lashed out, saying the Scuthern-
ers were gloating, having the Negro "just where they
want hin"s

They can put hinm in & saoking car or

baggage car...take hin or leave hin

at a railrcad station, exclude hin

from inns,... without the least fear

that the National Government will

interfere fon the protection of

his liberty. (7)

At the sauwe rally, Robert G, Ingerscll, the fancus
Republican orator and champion of wminority civil rights,
praised Harlaen's oral diesent, urging that_he be nomne
inated for the 1884 presidential race.(g) Meanvhile,
they all awaited Justice Harlan's coning dissent.

However, it was slow in coming. He sat down to
write it, knowing its importance, but the werds would
Just not come, At this point Mrs,. Harlan intervened,
by the restoration of "a certain historic 1nknt¢nd."(9)

Two years after they had moved to Washington, the
Harlens had visited with the nsrshnli of the Supreue
Court, and spied e certain "old-fashioned and antique
1nkatand".(m) They learped that it had once belonged
to Chief Justice Teney, and that he had used it to write

all his decisiong, including Dred Scott. The Marshall,
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seeing Harlan's interest, wrapped it up and gave it to
him,

At a party, the Kentuckian told this story to a
kinswoman of Taney, the wife of Senator George H. Pendle-
ton of OChio. Bhe expressed a desire to have "that

(11)
little inkstand", Always chivalrous, Justice Harlan
prouzised to send it to her the next day. Mrs. Harlan,
however , knew his attachment to it. S8he hid it in his
study, and he had to write a note to Mrs. Pendleton
apologizing for the inexpliceble loss of the inkwell.

Mrs., Harlan tells of the labors he went through
trying to write his Civil Rights Dissent: it

cost him several months of absorbing

labor-— his interest and anxiety often

disturbing his sleep.... He felt that,

on a guestion of such far-reaching

importance, he must speak, not only

foreibly but wisely.(12)

Mrs. Harlan devised & plan to break his wental
stalemate=-- 80 on & Sunday wmorning she sent him off to
church.,

As scon as he had left the house, I found

the long-hidden Teney inkstend, gave it

a good cleaning and polishing, and filied

it with ink.... I placed that historic
and inspiring inkstand directly before

his pad of paper; (13)
When he returned she told him what she had done, and
her efforts had the desired effect:

The nemory of the historic part that
Taney's inkstand had played in the Dred
Scott decision, in temporarily tighten-
ing the shackles of slavery upon the negro
race in anti-bellum days, seemed, that sorne
ing to act like magic in clarifying oy
husband's thoughts in regard to the
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[Bummer_7 lew.,.. His pen fairly flew

on that day and,.. he soon finished his

dissent, (14)

It is readily apparent how much this reccllection
of Dred Scott influenced him. Justice Harlen began his
dissent by stating that the majority opinion rested upon
grounds "entirely too narrow end artificial,” apd that
"the substance and spirit" of the War Awmendsents had
been sacrif%ced through a'subtle and ingenious verbal

15)
eriticisms”

Constitutional provisions, adopted in the

irterest of liberty, and for the purpose

of securing through national legisiation,

if need be, rights inhering in a state of

freedoun, and belonging to American

citizenship, have been so construed as to

defeat the ends the people desired to

accompliish, which they atteupted to

accomplish, and which they suppcsed they

had accomplished by changes in their

fundasental law, (16)

Harlan explained that the Thirteenth Amendment

was intended to prohibit far more than the narrow,
technical slavery Bradley had referred to, the owper-
ship of one person by another, He stated that slavery
should be considered a far broader concept based on a
nore human understanding of the "badge:s of slavery”.
He made the further point that those states which had
fought to prevent the abolition of slavery were cert-
ainly not going to insure the enjoyment of fundamental
freedoms to the newly emancipated Negro.

He steted that the Fourteenth Amenduent should like-

wise be read in a broader nmenner, particularly it should
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be read to include public places of business enter-
prises. He said that the fundazental rightn of citizens
should be free from viclation by "any corporation or
individual wielding power under state asuthority for the
public benefit or the pablic conveniencc,"(IT) not just
from violations by states and state officials. For these
reasons, Harlen maintained that the Thirteenth anéd Foul -
teenth Amendments provided a broad eathority, which
the Civil Rights Act werely put into force as the
"appropriate legisletiocn" provided for in the avendments.
Finally, he viclently opposed the majoirty's unwilling-
ness to allow the regulation of public carriers, provided
for in the Act, which wis peruitted under the power of
Congress to regulate interstate commerce., He pointed
cut thet this is what was involved in Mrs. Robinson's
case (she was riding on a railrcad). He further denied
the jurisdiction of the Court to say what was "appropriate
legislation” to put the arenduents into effect:

But it is for Congress, not the Jjudiciary,
‘o say that legislation is appropriatee
that is— best adapted to the end to be
attained, The Jjudiciery may nct, with
safety to other institutions, enter the
domain of legislative dlscretion, and

dictate the weans which Congress shall
employ in the excercise of its granted

powers, (18)

He reninded the Court of the broad interpretation
of the Comstitution which it wes willing to use before
the Civil Wer to protect slavery:

With all respect for the opinions of
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others, I insist that the natiocnal
legislature may, without transe-
cending the limits of the Constitution
do for human liberty and the funda-
mental rights of Americen citizen-
ship, what it did, with the sanction
of this court, for the protection of
slaves and the masters of fugitive
sleves, (19)

His closing statement was a percretion refuting
Justice Bradley's statement that the recent legislation
had sade the Negro "the special favorite of the laws:”

Today, it is the colored race which is

denied by corporations and indiv__.als

wielding public authority, rights

fundanental in their freedom and citiz-

enshipe« At some future time, it may be

that some other race will fall under

the ban of rece discrimination, If

the constitutional amendments be en-

forced, according to the intent with

which, as I conceive, they were ad-

opted, there camnnot be in this re-

public, eny class of huuan beings in

practical subjection to another class. (20)

The Civil Rights Cases did have the disastrous re-
sults which Harlen envisioned and which the rest of the
Court seened content tc ignore. The issue of protecting
Negro rights being denied to Congress, the Repiblican
Party was forced to desert this cause as part of its
national program. The road was now open for Bouthern
political leaders whe wished to use anti-Negro politics
as a strong appeal to the "poor whites", and én which
they would ride to power, The peacable integration of
facilities that had been progressigg slowly through

(21)
the 1870's and early 80's was now given a severe blow.
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However , the decision did not couwpletely destroy all
peaceful integration, for even in the South wany public
facilities were open to both races,

It #4as only acts of private discrimination which
the Civil Rights €ases clearly allowed, Even though
the Robinson Case had involved a pablic carrier in
interstate commerce, and even though the Siprese Court
in Louisiana, New Crleans and Texas Railrcad v, Miss-
issippi hed given its approval to a state law regquiring
segragation, the issue was still cloudy. The railroed
case had been accepted only because the Mississippi
Supreue Court hed specified that the segregation ore
dinance was limited to intrastate comnerce,

Populisn and the Democratic Party in the South
used anti-Hegro prejudice to put through lawe in nine
Southern states beigeen 18867 and 1892 requiring rail-
roads to seperate the reces. It was only when the
Supreme Court accepted the constitutionality of these
iews in 189¢ that the color line was firmly and irre
evocably drawn in all aspects of life,

It has been alleged that Sumner's Civil Rights Act
was "premature”, and that segregation was “"inevitable".
This does rot seem to be tha case-— if the Court had
taken the sane laissez-faire attitude toward race re-
lations that it took in ecconomic affairs during these

vears- "voluntary integration would have survived as
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a counter-tradition to Jim Crow, and would have wade
(22)
the transition of the 1§50's lees painful than it was."”



O
(1)
PLESSY v. FERGUSON

The retreat of federal authority in the South from
the onslgught of the "Redeermers" was rapid end complete.
The Negro protested vehemently, but was able to do
little in the way of organized resistance.

Until 1887, there had been segregation in the rail-
roads of the South, but it was erratic an? unenforcséla.
The practice was to allow Negroes and Caucesians to
aix in the second class "smoking” cars, but to pro-
hibit them in first class "ladies' " cars, even this
was not enforced in some of the older seaboard states
where Negroes could ride in first-class cars.(a)

The passing of segregation laws in Florida (1887),
Missiseippi (1888), Texas (1889), Louisiana (1890),
Alabava, Arkansas, Gecrgia, Tenmnessee (1891), and Kentucky
{1892), put an ené to the lax attitude= Jim Crov was to
be uniform and complete, touching every aspect of
society.

Vher the Louisiane Jim Crow bill was introduced in
the leglslature, the cultivated, wealthy urban Negroes
of New Orleans organized in oppositicn. On May 24, 1890,
the legislature received "A Protest of the Americen
Citizens' Equal Rights Association Against Class Leg-
islation", The merbers of this colored group asserted
thet the bill was unjust, unconstitutional, and would be

a "free licerse to the evilly-disposed that they might
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with impunity insult, humiliate, and otherwise mal-
treat 1noffenz;\)rc persons,.. who should happen to have
a dark skin,”

Despite this ineffectual protest, the bill was
signed into law on July 10, 1890, The bill was called
"An Act to promote the coufort of passengers ,"(h) and
reguired railroad companies carrying passengers in that
state

to provide equal, but seperate, .ocomade

ations for the white and colored races,

by providing two or more passenger coaches

Jor each pessenger train, or by divid-

ing the passenger coaches sc as to

secure seperate accomadetions: (5)

Almost ilmmediately eighteen prosinent colored
nen of New Orleans forned e "Citizens' Committee to
Test the Comstitutionality of the Seperate Car Law."
They collected funds, and elected Alblon Winegar
Tourgée of Mayville, New York, as their counsel in the
forth \}:cming attempt to get the case into the federal
courts.

Tourgéc was an Ohio~born novelist, carpetbagger,
Judge and politician. He was born of a French Huguenot
father and a Cermen mother, and fought in the Civil
War (wounded at the first Bull Run; reemlisted, wounded
at Perryville; then captured at Murfreestoro, Tennessee ),

and becawe prominent during Reconstruction in North

Carclina. After 1879 he had left for New York, and
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had largely disappeared from the public eye, except
for his romanticised novels of the Reccmstruction era
(for instence= Tourette, 187h, and A Royal Centleumen,

(€)
1881). Tourgée suggested that they should test the

lew with 2 person nearly white, but his Negro assoclates
inforued him that those who were nearly white usually
were allowed to pass even in segregated facilities,

In sddition, the darker wembers cf the group thought
that those of lighter hue were trying to pass for white,
and were traitors to their race.

Once this problem was resolved, they then approach-
ed the railrcads in the New Orleans area. A difficulty
arcse when the railroads, who were opposed to the law
anywey because of the added expense, told then that they
usually did nothing to enforce the Jim Crow law except
posting the sign ané providing the extra car required,
The railrcads offered to help get rid of the law; so
they devised a plan whereby e vhite passenger should
object to the presence of a Negro in the coach, the
conir~tor would esk the latter tc leave, he would refuse,
and the white passenger would swear out ar affidavit.

This plan was carried out on Februery 24, 1892,
when Daniel F. Degdunes, & young Fegro, boarded a train
headed for Atlanta, All went according to schedule
except that befcre the case came to trial, the Louis-

isna Supreme Court hended dovm a ruling on May 25, that
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the Jinm Crow law was unconstituticnal in interstate
public carriers. 8ince Desdunes was an interstate
passenger, this case did not settle the real question
of whether any state Jaw could demand segregation of
public fecilities,

In order to have a case wholly within state iduits,
Honer Adolph Plessy boarded the East Louisiana Bailroed
on June T, end took & seat in the white coach., Plessy
was arrested for refusing to move Lrom.zhe white car,
and cane before the Criminal District Court of New
Orieans., Judge John H, Ferguson ruled against his plea
that the law was unconstitutional, sc he cbtained a writ
for the State Suprewe Court, end the case Plessy v.
Ferguson was heard in Noveuber.

The court agreed with Plessy that the guestion
in this case was only one of whether the state law, re-
giiring seperate but equal accoucdations, viclated the
Fourteenth Anenduent., Ag expected, the constitutionality
of the law was up held, but & writ of error was granted
for aeppeal to the U, £, Supreme Court.

Tourgée subritted s brief on behalf of Plessy that
"preathed a spirit of equalitarienis: that was wore in
Cime with his carpetbagger deys then with the prevail-
ing spirit of the mid-ninetios."(v) Basically, he cont-
ended that Plessy had been deprived of property ("the

repatation of being white") withcut due process of law,
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His case was that since Plessy was nearly white ("in
the proportion of seven eights Caucosian and one eight
Africen blood” ), his small portion of Negro blocd had
caused him to be deprived of wealth, prestige, and the
"companionship of the white men” because of intense race
prejudice. Thus, Tourgée's argurent was not a plea on
behalf of the Negrc against discrivination by whites, it
wes a ples for protection of the light Regro sgainst the
inequity of being considered black,

Tourgée went beyond this, however, and showed how
the segregetion law was state action perpetreating "dis-
tinctions of a servile character", in direct conflict
with the intent and statement of the Fourteenth Avend-
ment., He stated thet it violated the spirit of the
Thirteenth Amendment, because:

slavery was a caste, a legal condition of

subjection to the doninent class, a

bondage quite sepereble from the incident

of ownership. (9)

He made the further, uore convincing point that
the exeuption of Negro nursee "attending the children
of the other race" showed the insincerity of the law's
pretensions of equality in faciiities. The nurses were
in an inferior condition because of their servile tesk,
therefore did not have to be put in the Jim Crow car,
The other Negroes might not be in such an inferior
condition, so had to be huwbled by the seperation into

a seperate car, The act is therefore shown to be in-
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tended to make the Negro inferior and dependant. He
concludes with the statement— "Justice is pictured blind
and her daughter, the Law, ought at least to be colore-
blinﬁ.“(lc)

When the Supreme Court finally got around to deciding
the case, it spoke through the voice of Justice Henry
Billings Brown of Michigan. It was ironic that the
decision in this case was rendered by the Massachusetis-
born Justice,son of & wealthy nerchant, and educated at
Yale (Class of 1859) and Yale and Harvard Law Bchools.(ll)
Browr spoke for seven meubers of the Court (Justice
Brewer did not participate in the case) in holding the
doctrine that the Negro is not denied the egual pro-
tection of the laws by being compelled to accept "equal
but aep?rate" accomodations.(la) He baged this assumption
on theﬁﬁelief that the Loulsiana law merely implied a
legal distinction between the races. If the Negro took
this distinction as a badge of servility or infericrity
that was only his view of it. He stated that the "under-
iying fallecy of the plantiff's argunent" to be:

the assumption that the enforced seperation

of the twe races staups the cclored race

with a badge of inferiority. If this be

sc, it is not by reason of anything found

in the act, but sclely because the coulored

race chooses to put that construction upon

it....(13)

Brown backed up his argument with a long list of
federal and state precedents, which upheld the constite-

ationality of "laws permitting... their seperation...
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/[ wnich_7 do not necessarily imply the inferiority of
either race to the otber."(lh) The first of these was
an opinion of the Chief Justice of the Massachusetts
Buprese Court, the respected Lemuel Shew, in an 1849
case(IS) where he ruled against the counsel for the
plaiatiff (Mr. Charles Sumner), and held that "the
general schocl committee of Boston had power to uneke
provision for the instruction of colored children in
seperate schools... gnd to prohibit their attendance upon
the other schoois."(lé) However, as Tourgée pointed out,
this case was twenty years hefore the Fourteenth Asend-
ment, which should have altered its force &s a precedent,
Brown wae more convincing when he ncted that Congress,
in its Jurisdiction over the District of Columbia, Lad
enacted similar school segregaticn laws since the Civil
War,

He wert on to differentiate between social equal-
ity and political eguality. He stated that when the
FPourteenth Amenduent was written, its spcnsors “could
not have intended to abolish distincticns based on
color, or to enforce social, es distinguished from pol-
iticel, equality.”(l7)

Although we can certainly doubt the historical
accuracy of Brown's assessuent of the intention of the
Fadicals in passing the Fourteenth Amenduent, the ar-
gument was convincing in 1896, His socielogicel state-

ments were likewise very popular at this tise, showing
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the influence of Herbert Spencer and Wiliiam Graban
Buuner:

If the two races are to meet upon terus of

social equality, it must be the result of

natural affinities, a mutual appreciation

of each cother's merits.... Legislation is

powerless to eradicete racisl instincts

or to abelish distinctions baesed upon

physical differences, and the attempt to

do so can only result in accentuating the

difficulties of the present situation., (18)

He specifically denied the iuportance of how much
Negro blood it took in each state in order to come under
segregation laws., He allowed neither the contention by
Tourgéb that segregation was a form of servitude abolishe-
ed by the Thirteenth Amendment, nor the principle that
beionging to the white race was a foram of "property”
which Plessy had been denied by state actions., Brown
conceded the possibility ot Tourgées comjecture that if
e state had the power to segregate white and black, it
has the equal power to segregate Protestant and Catholic,
aliens and natural-born citizens. He said that this
validity of segregatiocn lsws muet be their "reason-
abieness", and that these extreme cases could not be
allowed,

The Court was not surprised thet Harlan was the lone
dissenter to the opinion of Justice Brown, having already
experienced his stinging dissents in sinilar cases. The
irony of the situatione- where Harlan, the only Scuther-
ner, was the only one opposed to segregation of the

Negro-—-must have been lost on them, The dissenting
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opinion in Plessy v. Ferguson wes Harlan's finest
and foreshadowed the decision of the Court fifty-eight
years later which would repudiate the majority opinion,

The powerful twelve-page dissent foilows closely
the brief submitted by Tourgefe. He began by pointing
cut that the fiction of the law applying equally to
black and white would focl no one-- the intent was cbe-
vicusly to keep the Negro away from the white, not vice-
versa~- and "No one would be so wanting in candor so as
to assert the contrary."(lg) This prohibiting of
cccupancy in the same conveyance on a public highway =
and & railroad is & public highway- is an infringement
on the personal liberty of the persons involved.

If a state could prohibit travelling in the same
railroad cer, it might prohibit the use of the same
side of the streets, or the Jjoint cccupency of the same
legislative hall or jury room.

Horlan sail chat the Court's answer to this question
was not satisTactory., It was not enough to say such
L8498 would be "unreasonable” and therefore invalid under
the law, Further he stated that it was not for the courts
to decide whether u stetute passed by a legislative body
was "reesonsble” or nots

I do not understand that the courts have

anything to do with the policy or emped-
iency of legis. ution.... There is a

% Herlan, however, thought that his dissent in the Civil
Rights Cases was his finest opiniocn.
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dangerous tendency in these latter days

to enlarge the functions of the courts

by means of judicial interference with the
will of the pecple as expressed by the
legislature.* (20)

He proceeds with n stirring plea for true equality
under the law:

The vhite race deeuns itself to be the

dominant race in® this country. And

so it is, in prestige, in achievements,

in wealth end in power. But in view

of the Constitution, in the eye of the

law, there is in this country nc super-

ior, dominant, ruling clase of citizens,

There is no caste here, Cur Constitution

is color-blind, and neither knows nor

tolerates any classes avong ~itiznes,

In respect of civil rights, alll citizens

are equal before the law, (21)

Justice Harlen goes on to prophesy that “the
Judgement this day pendered will,..prove to be guite as
pernicicus as the decisicn made by this tribunal in

(22)
the Dred Scott casge,” He exploded the distinction
made by Justice Brown between "sccial" a&s opposed to
"political" eguelity, saying thet this is ridiculcus
because sccial equeality is not presumed to exist be-
tween two passengers trevelling ir the save railroad car.
To Justice Harlan the intent of the Loulsiana law was to
create a "badge of servitude", inconsistent with "both
the spirit and the letter of the Constitution”.

He denies that evils will srise from the commingle

* Harlaen was possibly referring here to the recent anti-trust
cace (U.8, v. E.C, Knight Suger Co., 156 U.8. 1 (1895)

where the Court, with Herlaen dissenting, did not find the
Knight Co's 989 of Americen sugar productionia monopoly
because it was canufactured but was not a monopoly of intere
state trade or commerce,



ing of the two races, but if any such evils do arise
they will not be as grest as those that will eventuaily
arige fron segregation:

The destinies of the two races, in this

country, sre indissolubly linked together,

and the interests of both require that

the common government of all shall not

permit tbhe secds of race hatred to be

planted under the senction of lew,

What can more certalnly arouse race

hate,.. than state enactmente, which,

in fact, proceed on the ground that

colored citizens ere so inferior and

degraded that they cannot be allowed

to 81t in public coaches occupied by

white citizens? (23)

The results of this landuark decisicn are well
known, It did, as Herlan predicted, “encourege the belief
that it is possible, by means of state eractments, to
defeat the beneficient purposes which the pecple of the
United States hal in view whan t?ay a.opted the recent

2h)
asendmente of the constitution,”

The country rescted to this decision by ignoring
it., In contract to the Civil Rights Ceses, which
arcused long editorial debate in the press, t?e Plessy

25)
v, rerguson decision went largely unnoticed. This
is indicative of the change which had taken place in the
country, and ~hows the extent to which Justice Harlan's
radical idealism was ocut of step with the trend of
American iaiYe,

The color iiune was drawn quickly after the 1896
decision. Virginie was the last state to enact a Jin

Crow law for railreosds, finally succusmbing in 1900,
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VWoodward quotes the editor of the Richmond Tices who

expressed the spirit of the tines:

It is necessary that this principle be
applied in every relation of Scuthern
life. God Almighty drew the color line
and it cannot be cbliterated., The negro
mst stay on his side, and the socner
both races recognize this fact and accept
it, the hLettexr it will be for both. (26)
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IV LATER CIVIL RIGHTS CASES~

Although it was only segregation in the use of
railrcad facilities thet was allowed by Pleesy v. Fer-
guson, L% was inevitable that it would become the bastion
of segregation in other ereas as well. This becave
apparent sgon afterward in the field of education. The
first case directly involving the constituticnality of
state: laws requiring "seperate but equal” facilities
in educaticon wae one invelving Justice Harlan's own state,
in the case cf Berea College v. Kentucky in 1908.(3)

In this case the Supreme Court upheld the constit-
utionality of a 1904 Kentucky statute making it unlawful

"for any person, corporation or association of persons

¥ Curming v. County Board of Bducation, 175 U.8. 520 (1669),
has been used es an exauple of the applicaticn of the 1lith
Arendment to coupulsory seperation of the races in public
schools; and it has been said that in speaking for the
Court in this case, Justice Harlen "indicated that he saw
nothing uncomstitutional in segregated public schools™.(1)
Actually, this case did not involve the constitution-
ality of a segregation lew, but only decided that the
county school beard, not the federal government, had the
discretion to allet funds for neintainance of local
schools, Harlan was careful to make this quite clear
in his opinion:

While alli admit that the bernefits and burdens

of public taxation must be shared by citizens

without discrinminetion against any class on

account of thier race, the education of people

in schools maintained by state “exaiiop is a

matter belonging to the respective states,

and any interference on the part of the Federal

authority... cannot be justified except in the

case of a clear and unnistekable disregard of

rights secured by the supreme law of the land (2)
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to maintain or operate any college, school, or instit-
ution where persons of the white and negro races are
both received as pupils for imstruction.” Berea College
was an incorporated privete college founded in the
1850%s by Kentucky abolitionists to educate ncnelave-
holding mountaineera.(h) It had been convicted and fined
$.0uu under this statute, and had challenged the constit-
utionality of the state law. The majority opinion written
by Justice Brewer seperated tie constitutionality issue
from the case by maintaining that since the college was
a corporation, it was under the jJurisdiction of the state
legisiature, Brewer stated that the law here was not
involved with Individuals, so that the constitutionality
was not an issue, Justice Harlan, as expected, attacked
the casuistry of this opinion. He denied that the
power of the state to amend the charters of corporations
within its borders was the real issue. [He said that the
spplication ¢f this law to corporatiocns could not be
seperated from its application to individuals, since the
law obvicusly intended ot to excercise state control
over corporations, but to segregate schools, He stated
that the law was an cobvicus invasion of the property
rights guaranteed against state action by the Fourteen-
th Arenduent, He concluded:

Have we become so innoculated with pre-
Judice of race that an American govern-
ment, prefessedly baesed on the principles

of freedom, and charged with the protection
of all citizens alike, can make distinctions
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between such citizens in the uatter of

their voluntary meeting for innoccent

purposes simply because of their re-

spective races? (5)

Justice Harlan soon became involved in the viclation
of rights of Negroes in cther fields thar segregation of
public facilities. Issues arcse where Negroes were alle-
egedly disenfranchised and held in peonage. In the
case of Giles v, Harris(é) in 1903, an Alebana Negro
petitioned for hiuself and on behalf of “"more than five
thousand Negroes”, asking that they, and all other
qualified Negroes who were refused registration, be plac-
ed on the rolls for congressicnal elections. Furiher,
he asked for a declaration that secticns of the Alsbaua
Constitution were unconstitutionmal. Justice Holmes,
writing the majority opinion, refused to order the en-
rolluent of the Negroes as voters, because if the
Alabara voter registration processes were discriminatory
then the Suprewme Court would be & party to an unconstite
utional schece. Justice Haflan dissented, alleging that
the federal courts had no Jjurisdiction in this case, but
if they had, they would be able to support the petition
of Giles,

The question of peconage arose in the South shorte-
ly after the Civil War, when plantation owners sought
new ways to obtain Negro labor, Peonage is "a
systen whereby & perscn is held to involuntary servi-

tude by a creditor in order to work off a debt, real
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or pretended."” This new form of slavery arcse in

two cases., In the first, Hodges v. United States (1906)(&)
Justice Harlan diseented, as was his custom, from the
majority opinion. The convictions of white defend-

ene, accused of conspiring to coupel Regroes to desist
frou the performance of certain employment contracts,

were set aside by the wmajority opinion. Harlan's dissent
was based on his reading of the Thirteenth Amendrent,
which he said, epplied in this case because the freedon

to meake contracts for labor is inherent in the prohibitions
against slavery of this swendment. Therefore the federal
lew in this case he held tc be valid, and the convictions
to be correct.

The second peonage case, Bailey v, Alabasa (1908)’QQ)
concerneu un Alebama statute which prohibited the taking
of money under e written contract for labor, with intent
to defraud the employer, and provided stiff penalties
for its viclation. The plaintiff, Bailey, had borrowed
£15 and had contracted to work for one year at $12 a month
of which he was to receive §10.75, the rest being
applied to the debt. After little wore than a wmonth
he left, was arrested and sentenced to 136 days at hard
labor in lieu of a $30 fine he was uneble to pay.

Justice Cliver Wendell Holmes wrote the Ccurt
opinion, which dismissed the apreal on a Jurisdictional
point with Justice Harlan dissenting. When it re-

(3¢)
appeared three years later, Justice Harlan joined in
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the decision, written by Charles Evans Hughes, which
struck down *he statute on the grounds that it wes
only a veneer of legality covering an attempt to treat
as a criminal any laborer who siumply refused to pere
form contracts for personel services in liguidation of
a debt, The effect of this statute, the coupulsion
of laborers to preforn contracts,was seen as a viciation
of the Thirteenth Amendwent. Thus, Justice Harlan's
dissent in the sane case three years before was vinde
icated, Justice Holmes dissented,

The liberal cutlook of Justice Harlan was not limite
ed to the Negro. He sought to remedy injustice and
inequity whenever he saw it being applied to a racial
minority. He dissented sgainst & decision of the Court
which denied to an Indian the right of citizenship and
the vote even though he lived epart fros the reservation
and vas a taxpuyar.(lﬁ) He wrote a dissent with Justice
Field, in a Court decision(ll) which reversed the con=-
victions of a bend of California wen who had driven
Chinese aliens from the places of businesses and homes.
in which they resided. Contending that the Civil Rights
Act must be considered as guaranteeing te (he Chinese
the rights provided for them under the 1880 treaty, he
warned that if the Chinese could be so persecuted Jjust

because they were aliens... it must equally be true as

to citizens
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or subjects of every cther foreign
Nation, residing or doing business
here under the sanction of treaties
with their respective governments. (12)



B (1
V LEGACY

These were the decisions which so altered the course
of history for the nation in general and the Negro in
particular, The effects of these decisions were many
an’ varied, The Fourteenth Amendment was, of course,
the first major casualty of the decisions by the post-
War Court.

The Fourteenth Amenduent was so limited by successive
decisior s that it became unrecognizeble to the legiula}ora
who had written it. The Slaughter-House Cases (1873)(L)
provided the doctrine of dual citizenship- state and
nationale- that allowed the drastic reduction in mean-
ing of that clause of the asendrent forbidding the
states "to make or enforce any law which shall abridge
the privileges or immunities of the clitizens of the
United States.” If the Court hed, at this tiue, intere
preted this clause in & breader feshion, it could have
groved to be "the main bulwark of negro civil 11herty."(2)

Secondly by its decision in the Civil Rights Cases
the Court made it clear that Congress, in enforcing
the provisione of the Fourteenth Amenduent, could not
punish private discriminaticn directed egainst the
Negro by private citizens. Interpreting the language
of the Amendment narrowly, the Court said that "no
state” say abridge the rights of citizens, but that there

was no zention of "no person" abridging such rights.

Thirdly, the series of segregetiocu decisions, of
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which Plessy v. Ferguson is the most famzcus, allowed
that e state law enforcing segregation did not constitute
a denial of the equal protection of the laws, In the
Civil B!'ghts Cases the Court ruled thzt the Fourteenth

Arendwent could not apply to individuals; in Plessy

v. Ferguson it rygled that it did not apply to states,
or in other usords, did not apply at all.

Berea College v. Kentucky ruled that the state
could validly forbid an institution or school to have
integrated facilities., It did allow, however, that the
facilities rust be equal, so that the epual protection
of the laws is not viclated, According to Warre:, the
most ortheodox of the historians of the Court:

The practical effect of these decisions

was to leave the Federal statutes almost

wholly ineffective to -rotect the negro,

in view of the construction of the

Amendwents adopted by the Court, the

lack of edequate legislation in the'

fouthern States, and the extremely

limite. nuwber of rights which the

court deemed inherent in a citizen of

the United States, as such, under the

Constitution. (3)

At this point one mast ask vhether it was either
nesessary or inevitable that the War Amendments, and the
legislation which carried thex into effect, should have
been so emasculated as to render them useless., It
seens that neifher from an historictl nor a legal
standpoint was it necessary that such a judicial ocut-

look be msintained, The dissenting opinions of Justice
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Harlan contain many valid alternatives toc the const-
ruction which the Court put on the cases before it.

Although his dissent in the Civil Rights Cese
was Harlan's own fuvoritc,(“ and one of the wmost
favwous he wrote, it conteing many vulnerable comstitutional
erganents. His beliel that the Congressional enforce-
menv power given im the Fourteenth Amendments couldé be
extended to private individuals is difficult to see,
and is not held even today. Secondly, his argument
that the Thirteenth Anend=ent's ban on slavery could
be applied to private ects of discriwination in public
acconodations, because of their beoing "bedges of
slavery”, is d1fficult to hold.

However . other elements in his Civil Rights dissent
could haes Leen rightfully applied to the Court's
decision in that case. His argument was correct when
he pointed out that the Rsbinson case shoulu have been
wpheld by the Court because 't was interstat: comuerce.
Seeondly, it wae correct in @aintaining the essentially
"public” nature of inns, railrosds;, and theaters, as
instruments of the state,” and that vhen owners of
these accomodations discriminated; it was not as private
citizens, but as public sarvants, This interpretation
is almost universally held today, and is the basis for
the Civil Rights Act of 19€hk's public accoucdations

sections, His arguments in Hodges v, United States that
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the Thirteenth Amenduent'®s ban on inveoluntary servitude
could be ex*ended to deprivation cf Negroes from work
on the basis of their race, are valid and accepted today.
This was a more logical argument than that in bis Civil
Rights Cases dissent when he maintained thot discrimine-
ation in public accomodations was a "badge of servitude"”
prohibited by the Thirteenth Asmenduent.

I think it is plain, therefore,that the Court's
decision in the Civil Rights Case was not only open to
other alternatives, but was clearly a definition of
the War Amendments so narrow that it was equivocation
and retionalization., The same is true of the "Plessy"
decision.

As stated above, Woodward proves that the Civil
Righte decision did not immediately inaugurate the
segregaticn of all fecilities in the South. It wes
only the Pluyssy v. Ferguson and Berea College v.
Kentucky cases which did this. Both of these decisions
could have been more Justly and mure legally inter-
preted using the principles Harlan laid down in his
dissent, rather than by the principles Justice Brown
laid down in his opinion for the Ccurt. Woodward shows
that the Jim Crov color line was not so auch the result
of rising lew-class prejudice, as it was thc capitule
ation of those forces which had coperated to keep this

prejudice in bounds—- the northern Republican Party;
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the upper-class Southern "Bourbons”; and northern
pro-Negro sentiment (which wes defeated by the rise
of imperialistic’,"vhite man's burden"philosophy).
If the Bupreme Court hed held firm in the Plessy v.
Ferguson case (on the basis of Harlan's dissent rather
than Brown's opinion), it is gquite possiblie the populist,
racist forces of the South might have been held in check,
As noted ebove, Justice Harlar and Brown disagreed
on the reassunableness of the Jin Crow Baw, Brown
admitved that if the law denied the Negro equality under
the law, it was unconstitutional; he maintained that
it 414 not., Justice Harlan zaint:ined, however, that
there was no uistinction between "social" discriuination
and legal or political discriumination, therefore the
law was inherently denying the full equality under the
law intended by the feansrs of the Fourteenth Amendment,
Harlan pointed out that the intent of the Louis-
iana ‘uw was not to provide equal accomodat._onse—
their intent was plainly to seperate the Negro, thereby
making hiun feel inferiority. The exempition frow the law
of Negro nurses, already travelling in an inferior
position, was proof of this intent., EHe went on to
ridicule the lew by prejicting future possibilities for
the Jim Crow idea-- such as seperate Jjury rooms, court=-

rcouss, debating halls, etc. Harlan thought that the
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absurdity of these exammples would illustrate the danger
of the Jim Crow principle. He was proved correct, howe
ever, by the extension of Jim Crow into every aspect of
southern life; even to seperate Bibles in Virginie
courtroous. In his own lifetime, Harian lived to see
the Jim Crow principle applied forcibly in his own
state, in Berea College v. Kentucky. To Harlan this
was the supreme indignity, not only because it occured
in his native Kenwvucky, but because the law violated
the principles of @galitarianism and property rights
of corporstions which had been sacred since the
Dartmouth College cn-o.(s)

Thus, 4t is plain that the judicial philosophy of
Justice Harlan could have been used to bridge the broad
gap between the radical idealisnm and racial egalitare
ianism of the Reconstruction era, and the pevw ree-
constructior of the decade of the 1950's. With the
Bupremg‘Court's ruling in the 1954 schocl desegregation
casc.( ‘ we have seen & resurrectivn of the sane legal
principles John Marshall Harlaen laid down in 1883, 1896,
and 1906, This was prophesied in 1912 when cne writer
said: "Some of thes / his dissents_/ wili loubtless
become the basis of future legislation, and perhaps for
a reversal by the Court 1m1r.”(7)

The segregation of railroads allowed by the

Court in Louisville, New Orleans and Texas Railroad
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Co. v. Mississippi (1890), was overruéed by the Court's
194€ decision in Morgan v. Virginia..( ) The 1954
school desegregetion decision declared that "seperate-
but- equal” accomodations was "inherently unequal",
ar? that Plesey v. Fergu on was discarded., This decision
is a fitting monument to & nen who, fifty-eight years
before, had said the sane thing:

Seperate,..facilities are inherently unequal

esss the plaintiffs.., are, by reascn of

tk» segregation complained of, dep-ived

of the egual protection of the Fourteenth
snenduent.(9)
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