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PART I



"...the melodrama of a writer, an antiques dealer,
and an elderly hiker, led by a Spencer Tracy
type as their lawyer, taking on a large power
company and a government agency."

Power Along the Hudson, p. 106.




On January 29, 1963 the Consolidated Edisﬁn Company of
New York (hereafter referred to as Con Ed)l filed an appli-
cation before the Federal Power Commission for a license to
construct a pumped-storage hydroelectric project. The pro-
ject was to be located some forty miles north of New York
City in parts of the Village of Cornwall, the Towns of
Highland Falls and Cornwall, and Orange and Putnam Counties,
New York. The Cornwall Project, as it came to be called,
was to have an initial output of 2,000,000 kilowatts
(2000 Megawatts) making it the world's largest pumped-
storage facility. Licensing provisions provided for eventual
expansion of the project to 3,000,000 Kw (3000 Mw).

The project is roughly divided into three parts - - the
Powerhouse, the Reservoir, and the Transmission System. The
Powerhouse itself is to be 800 feet in length (when the plant
is expanded to 3000Mw the length will then be 1200 feet), 900
feet in depth; and although 110 feet in height, only 30 feet
of the structure would be above the water level of the Hudson.
The only structures to protrude above the roof level would be
the eight transformers (30 feet above roof level) and a gantry
crane used for servicing (70 feet above roof level). The

crane, when not in use, would be parked at the end of the plant



in a landscaped area. The Powerhouse will be cut into the
north face of Storm King Mountain and will be connected to

the Reservoir by a 2-mile-long, 40 foot in diameter, concrete-
lined power tunnel. The cut will be much lower on the moun-
tain than the Storm King Highway, which runs at an elevation
of between 250 to 300 feet along the side of the mountain in
the area proposed for the project.

The upper reservoir for the project is formed by a natural
basin between Whitehorse Mountain and Mt. Misery. This depres-
sion is currently one of the Village of Cornwall's six reser-
voirs and is known as the Upper Reservoir. When the five dikes
of the project's reservoir are completed they will enclose
25,000 acre-feet of water with a surface area of some 240 acres.
The lower reservoir for the project will, of course, be the
Hudson itself.

Con Ed originally proposed overhead transmission lines,
swinging across the Hudson's east bank; however, due to the
scenic beauty of the area, the Company decided to install two
345 kilovolt submarine circuits (at a cost of $6.5 million)
in lieu of the overhead lines. The undergrounding would then
continue 1.6 miles inland to a Cornwall East Switching Station

near the town of Nelsonville. From Nelsonville, wvia overhead



extra-high voltage (EHV) lines, power would be transmitted to
a point on Con Ed's Pleasant Valley to Millwood transmission
corridor. From there power would flow to Con Ed's Sprain
Brook substation in New York City for distribution.

During off-peak periods of power consumption, Con Ed's
nuclear and conventional steam plants in New York City would
generate power for transmission to Cornwall where the eight
reversible pumpjzenerators of the plant would pump Hudson
River water (at 17,000 cubic feet per second) into the upper
reservoir. During peak periods of consumption the water in
the upper reservoir would be released, flow through the power
tunnel, and turn the turbines. Power would then flow from
Cofnwall back to New York City. The water would be discharged
into the Hudson at approximately 26,000 cubic feet per second.

The project would act as a giant storage battery; although,
3 Kw of pumping energy are required to produce 2 Kw of power
in the generation cycle (see Appendix B). The benefit of
‘such a plant (that is in fact a net consumer of energy) is
that the operation of the facility during peak periods will
"flatten" the system's load curve. The load curve is that
schedule that relates the load (demand) on the system to a
particular point in time. Because of their high fixed costs

and low variable costs, atomic units and many of the basic



steam generation plants must be operated close to 24 hours
a day for economical generation. The Cornwall project would
allow for the expanded use of these "base-load" plants which,
when operated full-time, are the most economical sources of
power. Of note is the fact that the Con Ed system has no
hydroelectric plants and desperately needs the economical
peaking power that hydro installations can provide for the
efficient use of its many nuclear plants. Con Ed's need for
additional power is readily demonstrable and, indeed, was even
conceded by those who sought to oppose the building of the
plant. The system's demand is increasing by about 300 Mw
annually and shows no signs of falling below that rate of growth.
Most of the technical issues in the case dealt with the
question: Is the Cornwall Project the most "economical" method
by which to meet Con Edison's power requirements? "Economical"
is defined so as to include consideration of such externalities
as pollution of air and water, effects on fishery not attribu-
table to water pollution, noise pollution, and recreational
economies or diseconomies. Specifically excluded from this
definition is the question of aesthetics (i.e. the visual effect
of the project on the surrounding area). Gas turbines, nuclear

plants, steam plants, hydroelectric plants sited elsewhere,



power purchased from other utility systems and power pools,
mine-mouth plants,2 bizarre sources of power that ranged from
fuel cells to thermocouples, and any and all combinations of
the foregoing were mentioned as possible alternatives to the
project. These alternatives were actively explored since The
Hudson Highlandf§and, in particular, the area surrounding
Storm King Mountain, are steeped in history and beauty natural
(see Appendix C).

On September 13, 1963 Con Ed filed an amended application,
changing some of the highly technical aspects of the project,

the ot

incTudingMsubmarining®the power lines leading from the plant
to the eastern bank. The latter change was made in an effort to
placate William Osborn, President of The Hudson River Conserva-
tion Society, and Lawrence Rockefeller, a member of the
Palasaides Interstate Park Commission, who both feared that
the power lines across the Hudson would do irreparable damage
to the scenic beauty of the area. The Commission owned land
adjacent to the project and above the area of the 2-mile power
tunnel.

The people of the village were staunchly in favor of the
project because of the estimated $500,000 in additional tax
revenues they would gain. 1In a recent interview Dr. Michael

J. Donahue, Cornwall's Mayor, said of those few villagers



who oppose the project:

I can tell you all 23 of them. They're the people

up on the mountain. They're all wealthy people.

They're all selfish. They won't even hear the

plant or see it. Their leader walked me to the

car when I visited him one day and I'll never forget

his words. He said: "We've always had it nice and

quiet up here, and we want to keep it that way."

They don't give_a damn about the poor people down

in the wvillage.
The Mayor plans to use the additional revenues to ugéate the
water system of the village, to acquire a new village office,
to fund a new fire house, to construct a new village garage
and to lower taxes.4

Strangely enough, there was minimal opposition from the
manager and assistant manager of Harvard University's Black
Rock Forest, of which some 243 acres would be inundated by
the project's upper reservoir (see Appendix D). Mr. D. C.
Mitchell, assistant manager of the forest, referred to Con Ed's
plans as the "Taking (of) a very, very small part of a rela-

tively insignificant area.">

Most of the area to be inundated
was given to Harvard by Dr. E. G. Stillman, late of Cornwall.
Dr. Stillman, himself a biologist, gave some 800 acres of the
4 ,000-acre preserve for use as an experimental forest.

The opposition to Con Ed's plans came from three different

groups. The first group consisted of residents of Putnam,



Westchester and Orange Counties who lived on the eastern side
of the Hudson. They were opposed not so much to the powerhouse
or to the reservoir as to the overhead transmission lines that
would, they thought, deface their towns and destroy the beauty
of their landscape. The question of the lines' lowering local
property values was also a consideration.

In the later stages of litigation, the Cornwall Project
managed to attract the attention of a number of national
conservation societies, among them: The Izaak-Walton League,
The National Audubon Society, The Nature Conservancy, and The
Sierra Club. Needless to say, local groups of the same génre
joined in the fight to preserve Storm King: The Hudson River
Conservation Society, The Black Rock Fish and Game Club,

The Westport Striped Bass Club, the Long Island Party Boat
Owner's Alliance, The Scenic Hudson Preservation Conference
and others. The last group to oppose the work at Storm King
was a plethora of private individuals who were not members of
one of the foregoing organizations but who were nonetheless
actively interested in conservation efforts.

November 1963, two months after the announcement of the

project, saw the convening of a "jury of twelve" at the home
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of writer Carl Carmer in Irvington, N. Y. on the eastern bank
of the Hudson. Among those present were Benjamin Frazier (an
elderly hiker and local resident of the east bank) and Walter
Boardman of the Nature Conservancy. These men formed the core
of this group of twelve -- a group that would become the
principle opponent of Con Ed in the ensuing litigation.

They called themselves the Scenic Hudson Preservation
Conference.

Scenic Hudson's first move was to find an attorney who was
familiar with administrative law. Through a friend of
Boardman's in the Department of the Interior they found
Dale E. Doty. One of the ironies of the case was that Doty (a
quiet, yet stubborn, man) was a former Federal Power Commissioner.
During his term on the FPC Doty had succeeded in convincing
his fellow commissioners to go along with the now famous
Namkegon Hydro decision. In Namkegon the FPC denied a license
to a power company on the basis of the project's adverse recre-
ational effects -- the first time ever that a license was denied
on such grounds.

Doty had to work fast. Public notice of the project was
given during late March and early April of 1963, and the last
day on which to file petitions for intervention before the FPC

was April 29, 1963. The FPC set February 25, 1964 as the date
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on which preliminary hearings were to begin before Hearing
Examiner Edward B. Marsh. The Scenic Hudson petition for
intervention was filed on February 6 and was granted on
February 14, eleven days before the commencement of the hear-
ings and over nine months after the deadline for such petitions.
Doty himself laughs and acknowledges:

I filed about eight months late for intervention.

I don't know why I got it. Con Ed was so sure they

would be awarded the license that they amended their

application, and I used this as an excuse. The FPC

had no business granting the petition.
Little did Con Ed know that the efforts of this obscure group
of conservationists would one day cost them over‘$20,000,000
in legal fees alone, not to mention many costly changes in the

project itself.

At the February 25 hearings Con Ed presented a prima facie

case for the licensing of the project, and on March 13 the
applicant petitioned to terminate the hearings. The Commission
denied the petition on March 27 and set May 4 as the date for
the commencement of the second phase of the hearings. Those
hearings were concluded on May 12; thereafter, reply briefs
were filed and Examiner Marsh issued his initial decision
licensing the project on July 31, 1964. On November 17 oral
arguments were heard before the full commission, and on

March 9, 1965 the FPC issued its final decision (Order #452)
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to license the Cornwall Project. The decision to license
Cornwall was not, however, a unanimous one. Charles R. Ross,
referred to by one commentator on the case as "the maverick

from Vermont,“7

was the sole dissenter. Commissioner Ross'
dissent is, in this writer's opinion, the finest expression
of what the Scenic Hudson Case is all about. That dissent is
reproduced in its entirety in Appendix E.

On November 19-20, 1964 the New York Joint Legislative
Committee on Natural Resources held hearings at Bear Mountain
State Park on the project. The Committee's report, issued
on February 16, 1965, was highly critical of the proposed
plant. The FPC's seeming disregard of the Committee's report
before issuing the license was to become a thorn in the side
of the commission. Of course, licensing decisions can be
predicated only on the contents of the record before the
commission; and, since the Committee's report was not issued
until the record was closed, there was no way short of
reopening the record for the FPC to legitimately include
that report in the consideration of its decision.

Order #452 also provided for further hearings on the
questions of the design of fish protective devices ( to prevent

smaller species from being sucked into the turbines) and the
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exact routing of the transmission lines. Those hearings were
to begin on May 4. On April 26 Scenic Hudson petitioned to
enlarge the scope of the May hearings so as to include con-
sideration of: (1) whether any fish protection device would
be adequate and (2) whether further undergrounding of overhead
EHV lines would be feasible or economical. On May 6, two days
after the hearings began, the Commission, in order #452-A,
denied the petitions as untimely. This denial was to be one
of the grounds on which Scenic Hudson would lodge its appeal
to the United States Court of Appeals for the Second Circuit
in New York City.

Decisions of administrative bodies are appealable to the
courts. Section 10(A) of the Administrative Procedure Act
reads:

Any person suffering legal wrong because of any

agency action, or adversely affected or aggrieved

by such action within the meaning of any relevant

statute, shall be entitled to judicial review

thereof.8
More specifically, Section 313 (b) of the Federal Power Act,
the enabling act of the Federal Power Commission, provides that:

Any party to a proceeding under this Act aggrieved

by an order issued by the Commission in such

proceeding may obtain a review of such order in

the Circuit Court of Appeals of the United States

for any circuit wherein the licensee or public

utility to which the order relates is located or

has its principal place of business, or in the

United States Court of Appeals for the District
of Columbia. . .9
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Scenic Hudson decided to appeal the FPC's decision to the
Second Circuit Court in New York City. Dale Doty associated
the firm of Paul, Weiss, Rifkind, Wharton and Garrison to
assist in the litigation before the Second Circuit. Lloyd K.
Garrison and Albert K. Butzel were the principle attorneys of
the New York firm concerned with the battle over Storm King.
In an appeal of an administrative decision there are two
grounds on which relief may be granted to the petitioner(s).
First, if the administrative body does not have "substantial
evidence" to support its conclusions, then the court may
'direct the agency to adduce such additional evidence as may
be necessary, in the view of the court, to comply with the
substantial evidence test. The court itself cannot formulate
conclusions, it can only affirm or remand the agency's find-
ings on the grounds of substantial evidence. Secondly, an
appeal can be lodged on the grounds that the agency has
disregarded its enabling act or, more specifically, its
Congressional mandate (in this case, under the Federal Power Act).
Garrison and his colleagues forged a petition for appeal
that was principally based on doubts about whether Cornwall
power was the most economical source of power, whether young
fish could be protected by any known device, whether further
undergrounding of EHV lines was warranted, and whether the dikes

were strong enough to withstand the changing water levels in
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the reservoir. In short, this part of Scenic Hudson's
petition questioned the substantiality of the evidence. The
petition went on to cite section 10(A) of the Federal Power
Act which provides that:

...the project adopted...shall be such as in the

judgment of the Commission will be best adapted

to a comprehensive plan for improving or develop-

ing a waterway or waterways for the use or benefit

of interstate or foreign commerce, for the improve-

ment and utilization of waterpower development, and

for other beneficial public uses, including recre-

ational purposes...lo
Scenic Hudson argued that the question of the aesthetic effect
of a power plant was within the scope of the "...recreational
and other beneficial public uses..." cited in section 10(A)
and that the Commission should have considered the aesthetics
before issuing a license.

The Commission's brief to the Second Circuit Court concerned
itself with three major arguments: (1) that Scenic Hudson had
suffered no economic injury and was, therefore, not a "party
aggrieved" under the definition of section 313 (b) of the
Federal Power Act; (2) that, contrary to petitioner's arguments,
the Federal Power Commission, and not Scenic Hudson, represented
the public interest; and (3) that it was not the affirmative
responsibility of the FPC to gather evidence "...to support

their (Scenic Hudson's) deficiencies (in argument)."11
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The Con Edison brief was a masterpiece of arrogance and
condescension. Its arguments were similar to those of the
Commission, except that Con Ed specifically ignored the
issue of who was to represent the public interest.

Oral argument was heard before the court on October 8, 1965.

The judges weighed their decision in November and
early December of 1965. According to the legal
legends of the case, their opinion was actually
written by candlelight during the November 9 black-
out of the northeast, which made the outcome even
more uncertain. On December 29, 1965, a reporter
for the New York Times was the first to learn of
their decision and he relayed it to the attorneys.
The lawyers for Con Edison and the FPC knew they
were in trouble as soon as they heard the opening
lines of the decision. The judges quoted "the
great German traveler Baedeker," who called the
Hudson "finer than the Rhine."12

The court gave Scenic Hudson standing to sue and made it
clear that a non-economic harm may be just as important as
an economic harm for purposes of determining "aggrievement."
The judges went on to admonish the FPC for not conSidering
the project's aesthetic effect and for not compiling a
complete enough record in regard to questions of adequate
fish protection devices, additional undergrounding of EHV
lines, and alternatives to the project. The final blow to
the FPC came when the court applauded the work of citizen
groups such as Scenic Hudson. These groups were viewed as
"...actually expediting the administrative process by consoli-

dating opponents into one organization and one appeal."13
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On March 28, 1966, Con Edison petitioned for a writ of
certiorari to the United States Supreme Court. That petition
was denied on May 16, and once again hearings began at the FPC.
On May 31, in an effort to minimize the scenic impact of the
plant, Con Ed filed an amended application that provided for
the undergrounding of the entire powerhouse. The only
visible part of the plant would be the area around the tailrace.

The second series of FPC hearings resulted in one of the
most complete records ever to be compiled in a licensing pro-
ceeding. In the words of John Lane, Michel Levant and Bertrand
Christian, attorneys for the staff of the FPC:

A transcript containing 105 volumes and 16,230

pages has been compiled. There are presently

seventy-seven interveners in this proceeding.

Twenty-seven are in favor of the project and

fifty oppose it or are concerned about some

particular aspect of the project.14
Hearings on Project #2338 began in New York City of November 14,
1966, were later moved to Washington, and closed in Washington
on May 23, 1967. Hearings were reopened on October 16 to allow
for the submission of a statement by the Connecticut State
Board of Fisheries and Game.

On August 6, 1968, over a year and two months after Con

Ed filed its "underground" application, Hearing Examiner Ewing

G. Simpson approved the project; but Con Ed's success was to



be short-lived. The new underground installation would be
built very close to the Moodna Tunnel of the Catskill Aqueduct,
New York City's main water supply. On October 25 the City of
New York petitioned to intervene; and on November 19 the
petition was granted.

Throughout 1969 the hearings were shuttled from New York
to Washington. Although they were officially closed on May 12,
it was December 23, 1969 before Examiner Simpson once again
approved the license. Oral arguments before the Commission
were heard on May 4, 1970; and on August 19 of that same year,
the FPC licensed the project.

The Commission denied Scenic Hudson's petition for
rehearing on October 12, and on December 10 Scenic Hudson
filed suit against the FPC in the Second Circuit Court of
Appeals.

Oral arguments were heard before Judges Friendly, Oakes
and Hays of the Second Circuit on June 9, 1971. Their decision

15

was handed down on October 22. Judge Paul Hays was the only

member of the panel to have sat on the first Scenic Hudson case
in 1965. 1In fact, Judge Hays wrote the majority opinion in

both Scenic Hudson I and Scenic Hudson II.

Scenic Hudson I was a 3-0 decision by Judges Lumbard, Hayes

and Waterman; but in Scenic Hudson II, Judge Oakes dissented.

18
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In his dissent Judge Oakes advocated a reversal without remand.
He found that the record compiled did not support the findings
made; and he went further to conclude that, in his opinion and
based on the instant record, the project should not be licensed.
Section 313 (b) of the Federal Power Act subjects Commission
decisions to judicial review, but only insofar as the substan-
tiality of evidence or the violation of the enabling act is
concerned. Case law has made it plain that the courts cannot
substitute their judgment for that of the Commission. Judge
Oakes' dissent was just that--it became an extension of the
substantial evidence test.

Although Charles Ross was not on the Commission during the

Scenic Hudson II hearings, he followed the case closely. He

chuckles and recalls:

Judge Oakes is a personal friend, and I got him

his first job. He thought I was "all screwed up"

when I wrote the original decision.

On March 24, 1972, the City of New York, Scenic Hudson
and the Sierra Club petitioned the United States Supreme Court
for a writ of certiorari. That court, in an 8-1 decision
issued on June 19, upheld the lower court's decision. While

the appeals in the federal courts were pending, Scenic Hudson

began an attack in the New York State courts.



On August 18, 1971 the New York State Department of
Environmental Conservation (DECON) issued a certificate of
"reasonable assurance" that the Cornwall project would not
adversely affect water quality in New York state. Scenic
Hudson, on December 15, 1971 filed suit against DECON on the
grounds that there was no "reasonable assurance" as required
by law. On March 15, 1972, New York State Supreme Court

Justice Pitt voided the certificate and remanded the question

of "reasonable assurance" to DECON Commissioner Henry Diamond,

who had issued the certificate. On June 30 the Appellate
Division of the State Supreme Court unanimously reversed
Justice Pitt's decision and held that "reasonable assurance"
had been given.

Scenic Hudson then filed with the State Court of Appeals

in an attempt to reverse the Appellate Division's decision

20

(August 14, 1972). On January 11, 1973 oral argument was heard

before the court; and on March 14, in a 6-0 decision, the Court

of Appeals reaffirmed the decision of the Appellate Division.

Thus ended the fight in the New York State Courts. Con Ed had

given "reasonable assurance."

At this point there was little that Scenic Hudson could
do. So on March 28, 1973, the conference filed a petition
with the FPC to reopen the record. The rationale for such a

reopening was, according to Scenic Hudson, predicated on the



economic feasibility of the project, which had changed in ten
years, and the fisheries question, which was as yet unresolved.
As might be expected the FPC denied this petition, along with
a similar one filed on February 2 by the Hudson River Fisher-
man's Association.

Con Ed planned to "break ground" at the project site
in November 1973. A full-page advertisement in the July 31

1973 wall Street Journal described the bitter fight for

Storm King (see Appendix F).
When asked about further litigation, Scenic Hudson attorney
Albert K. Butzel replied:

We'll appeal to the circuit court again on this
denial to reopen, but I think our chances are
slim. The Hudson River Fisherman's Association
has new evidence on the fishery and I think
they've got a better chance because the courts
will probably tell us "Look you've had your
chance," and so I think they've got a better
opportunity for success than we have. Now we're
also going into the question of Cornwall's water
supply...(Con Ed) is supposed to build them a
new supply or tap the Catskill Aqueduct, and so
far they (Con Ed) haven't done a thing. And
we're also going to try and make Con Ed get a
Corps of Engineers permit to build the plant...
I think each of these issues has merit, and any
one could stop the plant. If it gets put off
again for any significantlgeriod of time, I
think it'll be abandoned.

Former Commissioner Ross' opinion of the recent petitions to

18

reopen was: "I don't think they'll win." Scenic Hudson I

21
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Attorney and Former Commissioner Dale Doty says:

I don't see any legal basis for that (the
petitions to reopen). I think the damn

thing is dead_as far as the Federal Government
is concerned.

John D. Lane, attorney for the staff of the FPC and the senior
attorney for Project #2338, concludes:

That (the petitions) just doesn't make sense.
The Supreme Court itself said you couldn't
have a rehearing just because the economics
of a project changed. If you did that you'd
never get to the end of the thing.

James Loeb, attorney for the Town of Cornwall, went on to
speculate that:
...1f someone wants to say "stop" to this
project, then Con Ed will probably get the
other side to post a bond. 1It'll put_them
(Con Ed) in a good tactical position.
Almost without exception, the attorneys, commissioners,
interveners and principals in the ten-year struggle for Storm
an
King Mountain concede that the bitter fight is atAend. And
yet, as Dave Sive, attorney for the Sierra Club, put it:
...you don't stop until the last minute of

the last quarter when the last gong sounds
and the ball game's over.



PART 1II



"The proposed Cornwall project would be a high head
pumped-storage development (the largest in the
‘world), located on the Hudson River approximately
forty miles north of New York City, in part in the
Village of Cornwall and in part in the Towns of
Cornwall and Highlands, Orange County, New York."

Edward B. Marsh, Presiding Examiner's Initial
Decision, July 31, 1964, p. 9.

"Those people that eat Hudson River fish have to fry
them in penicillin."

Nick Correia, Police Chief of Cornwall.
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Part II will deal exclusively with "non-legal"issues,
and for convenience the topics of discussion will be
divided into four major categories: (1) the economic
feasibility of Cornwall and alternative sources of power,
(2) economic externalities resulting from the construc-
tion and operation of Cornwall and the proposes alternatives,
(3) engineering problems and (4) the official positions of
the various organizations and a general evaluation of the
project.

The Economic Feasibility of Cornwall and Alternative
Sources of Power

The Demand for Power

This section will explore Con Ed's demand for power,
eight proposed alternatives to the Cornwall project, and the
cbsts involved in further undergrounding of overhead circuits.
But first, why explore alternatives at all?

There is no doubt that the Commission is under a
statutory duty to give full consideration to

alternative plans...See Michigan Consolidated Gas
Company v. FPC, 108 U.S. App. D.C. 409, 283 F.2d 204,
224-6, cert. denied...; City of Pittsburgh v. FPC,

99 U.S. App. D.C. 113, 237 F.2d 741 (1956. 1In City of
Pittsburgh...the court stated that: "The existence of

a more desirable alternative is one of the factors

that enters into a determination of whether a particular
proposal would serve the public convenience and
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necessity. That the Commission cannot command

the alternative does not mean that it cannot

reject the (original) proposal."

In light of the controversy in the instant case surround-
ing the protection of fish, the further undergrounding of
transmission lines, and the possible irreparable damage to
the scenic beauty of the area, the consideration of alterna-
tives to the project became a major issue. Because the
Commission originally failed to adequately explore
alternatives to the project and their costs, most of the
costs referred to were estimated in 1967 during the remanded
hearings on the new "underground" plant.

The Con Ed system has a relatively low load factor;2 this
is due to the nature of Con Ed's customers. Offices and
small stores consume the greatest amounts of power in
New York City and their closing at nights and on week-ends
makes the system's peak fall on week-days from 2:00 to 5:00 P.M.
Con Ed's annual peak, like those of its neighboring utilities,
is a summer occurrence.

Appendix G shows the actual peaks for the years 1941-72.
The years from 1972 to 1995 are predicted by use of a biva-

riate regression3 that is based on the actual peaks of the 32



years from 1941 to 1972. Apparently changes in time explain
94.06% of the change in peak (i.e. R2=.9406). Of signifi-
cance is the fact that the slope of the regression line is
201.7331; and hence we can expect an annual increase in peak
demand not of the order of 300 megawatts, but rather of 200
megawatts. The 1969, 1970, 1971, 1972 peaks deserve special
mention. Note that the peak from 1969 to 1970 actually
fell--from 7266 megawatts to 7041 megawatts. The reason

for the slower increase in peaks over these most recent
years4 has been the result of: (1) voltage reductions and
(2) the company's efforts to induce customers to conserve

more power during peak periods. Using percentages of reserve

capacity above the peak and generating capacities at the time

27

of the peak (exclusive of purchased power), the excess or defi-

ciency in capacity for the years 1962-1972 were calculated.

These data appear in Appendix H. Commission Staff Witness

Shepley was of the opinion that the company's generating capa-

city should provide for its peak load plus a 13.6% reserve.

Scenic Hudson's witness Westfall felt that a 14.0% reserve was

needed to ensure the system's ability to meet peak demands.
In three of these years Con Ed had generation capacity insuf-

ficient for the attaining of the peak load plus the 13.6%
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reserve capacity. Likewise in four of the years listed the
system was unable to meet peak demand plus a 14.0% reserve
capacity requirement.

Purchased power from other systems (firm purchases only)
has enabled Con Ed to meet its peak under all circumstances;
however, in 1968 and 1969 the purchased power was not enough
to enable the system to meet its peaks plus its reserve
capacity (of either 13.6% or 14.0%).6

To summarize: (1) Con Ed's demand seems to be growing at
a rate of about 200 megawatts annually; (2) the system's load
factor is relatively low; (3) although the system has been
able to meet its peak demands, there is no indication that it
will continue to do so in the future--the inability of the
system to maintain enough reserve capacity attests to this
problem.

Alternatives to the Cornwall project are, unless other-
wise specified, rated at 2000 megawatts. Scenic Hudson, in
the 1965 appeal pointed to the Commission's decision that:

...repeatedly described the project as designed

to meet the "peaking requirements" of Con Edison...

unfairly held them to a standard of 2,000,000

kilowatts.

Scenic's point was that 2000 megawatts might not be needed to

meet those requirements. Of significance also is §genic Hudson's
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later position that since Con Ed's peak was growing in excess
of 300 megawatts annually, the Cornwall project would at

best, be a short-run palliative. The seeming contradiction

in Scenic Hudson's position was never questioned nor was it
ever dealt with. Either Con Ed has to use the plant for a
2,000 megawatts peaking demand or it doesn't. Ten years later
the obvious need for cheap peaking power in the system has
caused Scenic to drop its argument that part of the 2,000

megawatts might sit idly by as unused capacity.

Production Costs

The discussion of production costs will be a two-part
affair: (1) the capital and operating expenses for the proposed
project and its alternatives, and (2) the Con Ed expansion pro-
gram, how Cornwall and its alternatives fit into this program,
and the costs involved in different long-range programs.

The original 1964 cost of the Cornwall project was
$161,420,000 including transmission facilities and submarine
circuits beneath the Hudson. Transmission costs alone were esti-
mated by Con Ed to be $32,020,000, leaving $129,400,000 as the
cost for generation facilities.8 Based on a nameplate capa-
city of 1800 megawatts, the cost of the project (including
transmission) per kilowatt is $89.70; the cost per kilowatt

using the dependable capacity of 2000 megawatts is $80.71.



Scenic Hudson's estimate of the total cost of the project was
roughly the same as Con Ed's.? staff agreed with Con Ed's
estimates in almost all major aspects except it assumed a
dependable capacity of 2000 megawatts exclusively. The
Cornwall project's capital costs are relatively high, but

its operating costs are low. Using Con Ed's thermal plants
to supply Cornwall's pumping power would result in a savings
of $8,192,000 per year for the Cornwall Project over an
alternative of steam units installed in New York City. This
figure assumes an incremental cost of 2.6 mills per kilowatt-
hour for the pumping energy of the thermal plants.10 In
addition Con Ed would save $2,850,000 per year through lower
maintenance and operating costs by the retirement of old
capacity. Savings in fuel costs would amount to $1,130,000
per year. "The total monetary advantage of Cornwall would be,

assuming a capacity of 1800 megawatts, about $12,000,000."ll
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The staff estimated the annual net savings using a 2000 mega-

watt dependable capacity figure and determined a $15,663,000
advantage for Cornwall. The license that was finally issued
in 1965 provided for future expansion of the plant to 3000

megawatts; and at this level of output, gtaff estimated a

savings of $19,933,000}2 Using 1800 megawatts as the capacity
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figure for Cornwall, Con Ed estimated the per kilowatt
capitalk?ti the General Electric Reserve Power Plant (gas
turbine), the Babcock and Wilcox Ready Reserve Power Plant
(steam), and the Pratt and Whitney Jet Gas Turbine Plant.
Estimates were $86/kilowatt for the G.E. unit, $85/kilowatt
for the Babcock and Wilcox unit, and $64/kilowatt for the
Pratt and Whitney alternative. Although capital costs/kw-hr
are lower than those of Cornwall‘thigh fuel costs and the
inability of such units to be economical for peaking only
make them, in the long-run, more expensive than Cornwall.
"The jet engine plants would have all of the drawbacks of a
stripped-down steam plant and the additional problems of
extreme noise and even higher generating costs per kw-hour

than the other alternatives."13

One of the more interesting
objections to the use of gas turbines was the Commission's
insistence that "serious policy questions would be raised by
the use of gas for the generation of electrical energy."14

In its 1965 decision, the court instructed the Commission
to more adequately explore other alternatives to Cornwall
(particularly the use of interconnected power), and to develop
long-range studies of the other alternatives that had been

considered. The staff then prepared a cost analysis of the

new "underground" plant and six alternatives. In addition to
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these seven options, the use of interconnected peaking power
and hydroelectric projects sited elsewhere was also considered.
All comparisons are predicated on 2000 megawatt capacity.

The total project cost, including transmission to Sprain
Brook, would total $183,598,500. The constituents of this
figure are $151,800,000 for all costs (including interest
during construction) except transmission. The additional cost
of tying the project to the Pleasant Valley--Millwood corridor
is $31,798,500; the allocated transmission costs from the
project to Sprain Brook substation in New York City is
$106,600,000.15

Staff and Con Ed presented 20-year projections of expansion
programs using Cornwall and six alternatives to Cornwall. The
advantage in the proposed project is that it can economically
be used exclusively for peaking purposes. The effect of such a
plant is to make the base-load expansion of the system less
responsive to the ups and downs of the peak demand. Base-load
plants must be used as such and must be operated at a high load
factor in order to be profitable. Their increased use in a
system with Cornwall will be assured since they will now be
operating during off-peak periods to pump water at the project.

A schematic of the peak/off-peak usage of Cornwall and base-load
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plants is shown in Appendix J. The low incremental cost of
off-peak pumping energy makes Cornwall economically sound,
despite the 3:2 pumping/generating ratio.

Appendix K includes a summary of the various alternatives
under consideration and the total cost of each alternative for
the 20-year period 1972-1991. These figures include fixed as
well as operations and maintenance charges. The total cost of
Cornwall for the 20-year period is $3,245,969,000 as compared
to $3,349,650,000 for the next most economical alternative--
the 1088 megawatts of gas turbines located in New York City,
operating with kerosene fuel, and coupled with a 1000-megawatt
nuclear unit outside the city. These costs do not, however,
reflect the possible sales of excess capacity under the
Cornwall system or an adjustment for the present value of
each of the years' costs.

Con Ed's next step was to determine the capacity required
for a system with Cornwall and with each of the alternatives for
the same 20-year period. Appendix L presents this information.
The table in Appendix L is based on the amount of capacity
needed to supply power for the projected peak and base loads
on the system, and so for any given year each of the system

capacities (with Cornwall and the alternatives) will meet the
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system's demand. The main reasons for the additional capacity
required for the system with Cornwall are that: (1) the
project has a 3:2 pumping/generating ratio and (2) Cornwall
power cannot be used as base-load generation. Because the
plant cannot be operated for base-load purposes, the system
capacity will be greater for the program that provides for the
inclusion of the Cornwall plant. Excess peaking capacity is
available for sale, however, since the Con Ed system's peak
load is usually but a one to two-hour annual occurrence.

Having determined the particular capacities required under
each of the alternatives, Con Ed assumes the saleability of the
excess capacity at $10/kw-year. The minimum capacity required
for any given year is assumed to be the lowest capacity of the
listed alternatives. This capacity is then substracted from the
Cornwall capacity, and the result is multiplied by the $10/kw-
year to yield the excess capacity value for the given year.
(See Appendix M).

Annual costs as adjusted for sales of excess capacity are
shown in Appendix N. In terms of present value, Cornwall
offers the cheapest source of power--$1,752,804,000 for the
period 1972-1991. The next most economical alternative is the
1088 megawatts of gas turbines sited in New York City and

coupled with a 1000megawatt nuclear plant outside of the city--



$1,802,185,000 for the same 20-year period. The difference
in the two alternatives' present values is $49,381,000. Using
an interest rate of 6%%, the levelized valuel® of the Cornwall
plant is $155,933,000.

Scenic Hudson presented cost studies of: (1) Cornwall,
(2) an all-gas turbine alternative, (3) an all-nuclear alter-
native, and (4) a combination gas turbine/nuclear project. 1In
general the studies were deficient in not providing for:

(1) sale of excess capacity, (2) a dependable capacity of 2000
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megawatts (as opposed to a nameplate capacity of 1800 megawatts),

(3) the additional costs of using these alternatives as spinning

reserve,17 and (4) lower fixed costs for the new "underground"

plant.

For example, an adjustment to cost estimates of
Witness ILurkis (Scenic Hudson) for sale of excess
generating capacity would change his dollar
amount of $140,972,000 for twenty years, in favor
of the gas turbine alternate to $21,228,000 in
favor of the Cornwall development. Other adjust-
ments for capital costs would result in even a
larger dollar amount in favor of Cornwall.
Similarly, adjustments for sale of excess genera-
ting capacity and for capital costs would change
the twenty-year dollar amount of $115,256,000 in
favor of the gas turbine/nuclear combination, to
dollar amounts in favor of Cornwall.l8

Of course the additional cost of providing spinning reserve

with the all-gas turbine or gas turbine/nuclear alternatives



is highly significant.

The Applicant assumed that 750 megawatts of
spinning 24-hour reserve would be provided by
capacity used for pumping plus 750 megawatts
spinning in air at Cornwall but in its corres-
ponding economic studies with alternative gas
turbines there never was more than a few hours
generation on any day and on many days there was
no operation. It appears from the record that to
operate 750 megawatts of gas turbines at minimum
load or more 8760 hours a year as part of a com-
bination alternative including a nuclear unit,
would add about $300,000,000 to system operating
costs over a twenty-year period. This expendi-
ture would be necessary to make the gas turbines
alternative more comparable to the system using
Cornwall with respect to spinning reserve.
(Emphasis mine)19

The necessity of a 24-hour spinning reserve is dubious,
particularly during the early morning hours from 1:00 A.M.
to 6:00 A.M. and on week-ends when a peak has virtually
no chance of occurring. But one thing is certain, there would
be a substantial increase in operating costs if the turbines
were used as spinning reserve (which they would be required to
do). Not only would there be additional costs of spinning
but also additional costs of 1.6 times as mucﬁ gas turbine
capacity required to yield the same reliability as Cornwall. 29
Even if the turbines were in the spinning mode for only 19
hours per day (6:00 A.M. to 1:00 A.M., say) and for only five

days per week, they would still be required to spin for 4940
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hours per year. This would indicate a proportionally additional
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system operating cost of $167,960,000 for the twenty-year
period. Such an increase would, in itself, alter Scenic's
estimates in favor of the gas turbine alternative ($140,972,000)
to a savings in favor of the Cornwall project of $26,988,000.

Scenic Hudson's witness Kusko prepared studies of an
all-nuclear 2000 megawatt alternative to Cornwall. The problems
attendant with these cost studies are three-fold: (1) because
of their high capital costs and low operating costs economical
use of nuclear facilities requires an almost 100% load factor
during operating periods and hence these facilities are not
economically sound for peaking; (2) the slow start-up of nuclear
units makes them of almost no value for peaking unless the tur-
vines are in the spinning mode--the actual dependability of
this alternative will be discussed later; and (3):

Dr. Kusko used figures published by TVA relating to

a nuclear facility to be installed at Browns Ferry

concluding that nuclear capacity outside of New York

City could be provided at a low enough capital

investment per unit to be more economical than

Cornwall. He made no system study and his capital

costs do not adequately take into account at site

conditions, labor costs and the various taxes

imposed in the vicinity of New York City. His study

did not properly reflect interest during construc-

tion and overheads. The TVA figures he used were

at the bottom of the cost curve...2l

Finally, the option of purchasing power from neighboring

power systems was considered, but the high costs of building
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adequate transmission facilities into either the New England
Power Pool or the Pennsylvania-New Jersey-Maryland Power Pool

make the cost of using interconnected power prohibitive.

Transmission Costs

Consideration must be given to transmission costs.
The major question governing cost of transmission was "how
much undergrounding of power lines should there be?" 1In all,
there were ten proposed transmission routes, and a number of
different schemes for the undergrounding of the lines were
considered. A map of the proposed routes is shown in
Appendix P, and a schematic of how the Cornwall plant will
tie into the backbone system is found in Appendix Q.

In its "underground" application, Con Ed proposed
Route #3; Staff favored Alternate Route #2. Overhead Routes 2,
Alternate 2 and 3 were the three major contenders for the
route to be licensed. Although the total distance to New York
City via overhead or underground transmission is longest with
Route 2, the required new corridor is shorter for alternate
Route 2 than for all other alternatives (underground or over-
head) except for Route 2 overhead. Additional corridor
required for Route 2 is 8.2 miles, and additional corridor for

Route 2 Alternate is 8.3 miles.22
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The most economical overhead corridor is the Catskill
Aqueduct Route with a capital cost of $27,466,000 and an
annualized cost (at 6%%) of $3,407,000 for 20 years. Route 3
is the most economical of the proposed underground routes; it
had capital costs of $77,200,000 and 20-year annualized costs
of $9,522,000. The capital and annualized costs of the least
expensive underground route ﬁ;ﬁcis still 2.2 times the capital
and annualized costs of the most expensive overhead line (Route
2 Alternate), and for this reason and in light of certain
questions of policy) undergrounding any further than the
Cornwall East Switching Station or McKeel Corners was not under
serious consideration. Summaries of capital and annualized
(levelized) costs of each of the ten proposed routes are in
Appendices R and S.

The high cost of undergrounding is mainly due to high labor
costs and special electrical properties of such lines. The major
engineering difficulty is in the ability of such lines to effi-
ciently dissipate heat. The pulsation of the current on the
line naturally causes heat, but in the case of overhead
circuits such heat is dissipated almost immediately into the
atmosphere. In the case of underground lines, however, the

heavy insulation impedes the dissipation of the heat. According
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to Chairman Swidler,

...the heat occasioned by the pulsing increases as

the square of the distance...the longer the cable

the less its useful capacity. In fact if a 345

kilovolt underground cable were 25 or 30 miles

long, the heat generation problem under present

technology would result in reducing the power

transmission capacity of the cable to zero. The

entire heat tolerance of the cable would be con-

sumed in non-useful purposes.Z23

The only way to avoid the problem of which Chairman Swidler
speaks is to: (1) continuously pump a coolant through the
metal conduit into which the cable fits, and (2) reduce the
load on any one undergrounded circuit by laying multiple cables
to do the work of one overhead line. The Commission staff
estimated "...a lower transmission capacity of about 1 to 4n24
for underground lines in comparison with overhead circuits.
General ratios of underground to overhead per mile transmission
costs are of the order of 8 to 16 times more expensive for per-
mile underground transmission. The most widely accepted value
for this ratio is 10:1.

In the instant case the Commission made an interesting
policy objection to the partial/total undergrounding of the
lines:

...(that) there would be no justice in having the

line placed underground as it passes through one

jurisdiction or community and overhead through the

others. Indeed such a conclusion, in the absence

of some clear and compelling reason therefor, would
be patently discriminatory.2



This attitude is but a small part of a more widespread fear
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on the part of the Commission and public utilities in general

that:

The potential impact of a sharply expanded program
of undergrounding of electric power lines is so
serious that undergrounding should not be con-
sidered in a particular situation if it would set

a broad precedent, but only where there are distinc-
tive features to set it apart from the usual trans-
mission line problem.26

Commissioner Ross expressed his reaction to this fear on the

part of Con Ed in a recent interview:

They'd say that if we underground these transmission
lines then we'll have to underground millions of
miles across the country. Jesus Christ, who do

they think I am? They try and treaten you or

scare you around to their point of view!

On appeal the courts were quick to point out that the decision

of whether or not to underground a particular segment of a

transmission corridor could not be dismissed as "precedential"

and therefore unacceptable.

Commissioner Ross remarked that "the tactics (of
Consolidated Edison) were obviously dictated by

the precedential effect of underground transmis-
sion." See testimony of Senior Vice-President
Waring. " (T)here are thousands of miles of
transmission and distribution lines elsewhere in

our territory and in the state of New York, where
there is just as much or more reason to put the
transmission lines underground as there is here."
This approach is unacceptable. Each case must be
judged on its own merits. The area involved here

is an area of "unique beauty" (emphasis the court's),
as Commissioner Ross noted in his dissenting opinion.
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In an effort to minimize scenic destruction, the Commis-
sion explored the possibility of segmenting29 Routes 2 and 3
on either side of the Taconic State Parkway so aé to avoid an
overhead crossing. Such an operation would incur additional
capital costs of $7,600,000 for the Route 2 crossing and
$8,600,000 for the Route 3 crossing.30 These additional
capital costs would, of course, make Route 2 Alternate (which
does not involve a crossing of the Parkway) the most economical.
Routes 1, 1A, 1B and the Catskill Aqueduct Route were rejected
since all involved the passage of overhead lines through more
heavily populated areas. The New York Central Railroad Route
would have involved massive segmentation as the line skipped
from peninsula to peninsula and thus was an extremely unreli-
able option. Why the Perry 2 route was rejected is not apparent.

The total cost of the project including transmission costs
as proposed by Con Edison in its 1963 application was
$16l,420,000.31 The "underground" project's total cost in
1967 was $183,598,000.32 gince that time the cost of the pro-
ject has risen to an estimated $457,000,000.33

Appendix T shows price level changes based on three economic

indicators and the percentage additional cost due to price

increases. This analysis assumes, of course, that increases in
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utility construction prices are reasonably typical of general
price level changes. Appendix U provides a final summation
of the relative economics found in the total cost of each of

the alternatives as computed by Staff, Con Ed and Scenic Hudson.

Externalities and Spillovers

Noise Pollution

Those few residents of Cornwall who objected to the
construction of the plant did so because "we've always had it
nice and quiet up here, and we want to keep it that way."34
Although the construction of the plant will involve noise, the
operation of the project will not. In fact, the closest house
to the proposed site of the plant is Mayor Donahue's.

The question of whether the plant would be unnecessarily
noisy was never an issue. What eventually did become an issue
was the question of noise pollution attendant in the use of
some of the proposed alternatives. Particular reference is made
here to the usage of gas turbines.

A gas turbine is essentially a set of jet engines (the
same kind as are on airplanes) that are arranged so as to turn
a turbine. They may be fueled by natural gas or kerosene.
Objections to the noise produced by such turbines are similar

to the objections of homeowners who do not want an airport in
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their backyard.

Scenic Hudson's proposed turbines' costs were based on
/

bids from Pratt and Whitney and costs of the Sewaren Gas
Turbine installation of Public Service Electric and Gas of
New Jersey. Staff concluded that Scenic's estimates were too

low and Con Ed's were too high.

The standard sound attenvation treatment as provided
on the Sewaren unit is insufficient to reduce gas
turbine noise levels to comply with the New York
City code at all New York City sites proposed. Where
the ambient (existing) sound level at a site already
exceeds the maximum sound levels prescribed by the
New York City code such as at Astoria and Ravenswood,
no amount of sound attenvation applied to the gas
turbine unit can result in code compliance. Consoli-
dated Edison's estimate for sound attenvation equip-
ment of $400,000 for all units in its gas turbine
alternatives would provide greater attemvation than
required by the code at the Gawanus, Farragut and
Hellgate sites. Scenic Hudson estimates for sound
attenvation equipment are underestimated at all of
the New York City sites proposed.

One would think it almost ludicrous that sound atteavation
should even be an issue in the case. After all, the Con Ed
estimate of $400,000 comprises only 3 1/8% of the total Pratt
and Whitney capital costs.30

Air Pollution in New York City

The Cornwall plant itself does not discharge pollutants
into either the air or the water. However, the steam and gas

turbine alternatives do, and the steam and gas plants that will



provide pumping energy for Cornwall will add to New York
City's pollution. Scenic Hudson points to the 4:2 pumping/
generating ratio as proef that the pollution in New York
City resulting from Cornwall's operation will be 1% times
the problem if gas or steam units were used.

At first Con Ed will have to use some steam and gas
pumping energy but the company eventually plans on using
pollution-free nuclear pumping power exclusively. Not only
will this make Cornwall a pollution-free source for peaking,
but also it will expand the off-peak usage of nuclear plants
whose load factors must be very high for economical operation.

Another step for reducing air pollution in New York
City will be the construction of non-polluting
nuclear plants outside the city. Consolidated
Edison has made plans for the construction of two
1000 mw nuclear generating plants at Indian Point,
the site of its existing nuclear plant, and is
projecting additional nuclear capacity to meet

its future load. The one point where nuclear power
is particularly interesting for pumping is at the
stage where you have more nuclear power than needed
to take care of the base load. A nuclear power
plant can, at little additional expense, be run
near its peak power practically all of the time.

If Cornwall is available for pumped storage, then
the nuclear plants can be more fully utilized at
night time for pumping purposes.37

Indian Point nuclear units 2 and 3 will eventually deliver
a total of 1746 megawatts of power. Both plants are currently

under construction; and while the company has not estimated

45
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the date for completion of the number 3 plant, "It is now
expected that Indian Point No. 2 will be available at partial

power during the 1973 summer peak and will reach full power

late in the year."38

Since it seems almost a certainty that Unit #2 will be
completed before Cornwall is finished, the proposed project
will have all of the pumping energy it needs (Units 1 and 2
along will produce 1190 megawatts; coupled with the No. 3
unit, Indian Point will have 2063 megawatts of pumping power).39
Scenic's 3:2 ratio argument, while a good one in 1964 and
1967 (when the Indian Point No. 1 was the only nuclear unit
in the system) lacks merit at the present time. Moreover,
"Completion of...(the Cornwall) project, along with other ele-
ments of the program (to reduce air pollution) would have made
possible the retirement by 1972 of some 1,500,000 kilowatts
of older coal and oil-fired electric generating equipment."40

Scenic Hudson's argument of additional air pollution from
the operation of Cornwall is dismissed more easily than the
arguments of Con Ed and staff that alternative sources of
power will be worse offenders.

Mr. Ralph K. Longaker, service sanitary engineer of the

uom\
Nath Center for Air Pollution Control in the Public Health



Service, tastified to the fact that "a convenient index of

pollution was represented by sulfur dioxide emissions from

large stationary sources in New York City."

Staff witness Solters, an expert on fosil fuels, made

the following predictions about levels of sulfur dioxide

emissions:

...in 1975 the Consolidated Edison system with
Cornwall would require 952,000 tons of coal and
0il fuel (producing 15,810 tons of sulfur
dioxide) less than the system with the all

gas turbine alternative, but 883,000 tons (pro-
ducing 14,500 tons of sulfur dioxide) more than
the system with the nuclear-gas turbine alterna-
tive. In 1980 the system with Cornwall would
require 1,559,000 tons of coal and oil fuel
(producing 25,000 tons of sulfur dioxide) less
than the all gas turbine alternative and 54,000
tons (producing 9,900 tons of sulfur dioxide)
less than the nuclear-gas turbine alternative.
Thus by 1980 the system with Cornwall would
require less coal and oil than the system with
the nuclear-gas turbine alternative, the reverse
of the situation in 1975. By 1980 the Consoli-
dated Edison system with Cornwall would be
surpassed only by the system with an all nuclear
alternative in the reduction of fossil fuel
burning in New York City.41

Mr. Splters estimates assume that all pumping energy will be

provided by the Con Ed system, either through nuclear,

fossil

fuel, kerosene or natural gas fueling. He has, therefore,

not considered the possibility of purchasing cheap off-peak

power from other systems.
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Dr. Edward Teller, Professor of Physics at the University
of California, testified for Con Ed on the 1972 availability
of pumping power. Dr. Teller, at the time, was employed by
Governor Nelson Rockefeller to study problems of pollution
and electrical blackout in New York utilities. In summary,

the available sources of pumping energy in 1972, according

to Dr. Teller, are:

New England 3500 mw (Nuclear)
Con Ed 2500 mw (Nuclear)
PJM 6300 mw (Mine-Mouth)
Niagral Canada 6000 mw (Hydro)
Churchill 3000 mw (Hydro)
Plants in New England not in

populated areas 3000 mw

24,300 mw?2
Although Staff refers to all of these sources as "non-pollut-
ing," it seems difficult to comprehend a pollution-free mine-
mouth operation. But at least the plants cited will not add
to the problem in an area where air pollution has already
reached disproportionately high levels.

The results of Con Ed's studies of system sulfur dioxide
emissions differed little from Staff's study. Of interest is
the fact that the pollution caused by the use of the all-gas
turbine alternative results not from the actual operation of

the turbines (using either kerosene or natural gas), but
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rather from the inability of the system to retire old capacity.



The total emissions of sulfur dioxide from stationary
sources in New York City for 1965 was 1,710,000 tons.43
Even in the case of the worst offender (i.e. the all-gas
turbine system in 1980), the system would only produce 1.51%
(25,800 tons of sulfur dioxide/1l, 710,000 tons of emissions)
more sulfur dioxide than Cornwall, assuming 1980 stationary
emissions are of the same order as 1965. The significance
in the reduction of sulfur dioxide pollution for the system
with Cornwall (assuming no purchased pumping power) is
questionable unless one assumes that either: (1) purchased

interconnected pumping power will be used and/or (2) the

total amount of sulfur dioxide emitted from stationary sources

will fall by 1980.
The Commission concludes:

Nevertheless an appreciable reduction in the emission
of gases and particulate matter will be achieved by
permitting operation of Con Edison's existing and
future thermal units at a steady level of output and
also by the retirement of Con Edison's oldest and
least efficient plants in New York City. The pro-
ject eliminates the need for cold starts and rapid
loading of these steam plants, which results in

poor combustion and the emission of large quanti-
ties of undesirable gases and solids. Moreover,
much of the pumping power for the plant in the
future will be generated at plants outside New York
City.44

49
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The Scenic/Historical Question

Since the undergrounding of the plant, scenic defamation
objections have been restricted to three areas of the pro-
posed project: (1) the tailrace area (the only part of the
project still visibl%, (2) the inundated area around the
upper reservoir, and (3) the overhead transmission corridors.

Looking South from the Cornwall waterfront (See Appen-

dix Vv, frame 1), the view of Storm King will be unchanged.
The view looking North (Appendix V, frame 2) will also remain
the same. Note from this view the cut on the mountain for
the Storm King highway; the plant will be under the mountain
and will rise to about halfway between the road and the water
level of the Hudson. In frame 3 Mayor Donahue is pointing to
the area of the tailrace. Staff maintains that: "From the
bank directly across the river from the project the distance
is 4000 feet. Because of the curbing shoreline there would be
no direct view of the tailrace."45 while this may be, it is
quite possible to see the tailrace area if one is in a boat
on the river and is not exactly opposite the tailrace.

Con Ed attempted to discredit Scenic Hudson's arguments
about the desecration of the waterfront by pointing to certain

unattractive features that now exist; namely, (1) a sunken
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wreck now used as a breakwater (Appendix W,frame 1), (2) an
0ld building that has become an eyesore (Appendix W, frame 2),
and (3) on the opposite shore the New York Trap Rock Company's
abandoned quarry (Appendix W, frame 3). 1In effect Con Ed
says "The area is already a mess; the residents have shown

no desire to clean it up; what difference will a power plant
make?" Such reasoning is questionable particularly in view
of the fact that Con Ed itself plans to aid in the restora-
tion of the waterfront's beauty by hauling off the sunken
barge and tearing down the old building to make way for a new
public park.

This area along the Hudson is a beautiful and historical
section of our country. Although, as Con Ed officials were
quick to point out, there are no national shrines so desig-
nated in the area,

The NENYIAC report, a comprehensive survey produced

after many years of research at the behest of

Congress...recommended study of the development of

Constitution Island as a national park because of

its strategic location and importance in the

infant days of our republic.

Furthermore, lack of official designation as a "national shrine"

does not preclude an area from being considered either scenic

or historical.
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The upper reservoir of the village is a particularly
beautiful part of the Hudson Highlands (see Appendix X,
frames 1, 2 and 3). After construction of the plant, one
would not be able to view the same scenery as photographed
in Appendix X; rather, if one stood at any of the points from
which the photographs were taken, he would be approximately
80 feef underwater.

As the transmission lines rise from the ground on the east
bank of the Hudson, they run atop 100 to 150 foot towers on
their way to Con Ed's backbone system. Scenic Hudson's
Benjamin Frazier, a local antiques dealer and one of the
organizers of the Conference, maintains that the transmission
lines will mar the view from the West Point Parade Ground.
Appendix Y, frames 1 and 2 show views of the eastern shore
from different points on the West Point Reservation. In frame 2
the mountain on the left is Storm King. The island in the
middle of the Hudson (frames 1 and 2) is Constitution Island.
Frame 3 of Appendix Y is taken from the parade ground itself
and across Constitution Island. 1Is it physically possible to
see transmission lines that far? This author even made a vain
attempt to discern detail with a pair of 8 x 40, 341 feet at

1000 yards binoculars.
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As the lines head through sparsely populated areas,
Scenic's protests seem somewhat assauged. However, the second
crossing of the Taconic State Parkway is real cause for alarm,
since it would mean another view like the one in Appendix Z,
frame 1.

Con Ed plans to construct and maintain facilities that will
actually enhance the recreational qualities of the area.
These plans include the complete landscaping of the area sur-
rounding the plant with the planting of over 200 hemlocks and
other forage. The company would construct: (1) a 57-acre water-
front park to which the city would hold title. This park would
feature picnic sites and shelters, sanitary facilities, a base-
ball diamond and playgrounds. (2) An information center and
adjoining recreation area (30 picnic sites, a picnic shelter and
parking for 130 cars and 3 buses are included) will be built,
and (3) an overlook on Route 9-W (having another 24 picnic sites
and a shelter) will be operated by Con Ed. That part of the
waterfront where the sunken barge and the old building are
located is where Con Ed will build the 57-acre park. These
structures will be torn down and hauled away. Unfortunately,
so will the Cornwall Marina (see Appendix Z, frame 2); but it
will be replaced by a boat launching facility at the site of

the new park.
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Damage to Fishing Resources

Scenic Hudson feared that operation of the Cornwall plant
would endanger: (1) the Hudson River striped bass and (2) the
American shad populations of the Hudson - specifically, the
concern was that fish eggs and larvae would be sucked into the
plant during the pumping cycle. Hudson River striped bass is
a species unto itself whose only spawning area is in the Hudson.
Appendix AA cites a study by Northeastern Biologists, Inc. on
the location of major spawning areas. These studies indicate
that there is no specific area in which striped bass spawn.

The striped bass spawn in the spring and usually in the evening;
and a single female can spawn (depending on size and age) from
500,000 to 5 million eggs per season. Dr. Alfred Perlmutter,
Professor of Marine Biology at New York University,

...computed the concentration of live eggs per 1000
cubic feet of water within the 50 foot contour of
the west side of the river in the vicinity of the
project and arrived at a figure of 2.2 eggs per
thousand cubic feet of water. He then computed

the total number of eggs that could be introduced
into the plant on the basis of 18,000 cubic feet of
water per second pumped during a maximum pumping
cycle of 14 hours and concluded that approximately
2,000,000 eggs per day could be introduced into

the project or 80,000,000 over a 40-day spawning
season. Dr. Perlmutter then points out that
80,000,000 eggs represent the output of 80 female
striped bass, with an average weight of 10 pounds
or actually the output of 160 striped bass, assum—
ing an equal distribution between the sexes for
that species. 1In comparing that number with the
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commercial catch for the past five years rang-

ing from 46,700 lbs. to 133,100 l1lbs. over the

last five years or 4,670 to 13,310 fish based

on 10 1lbs. average he deduces that the Cornwall

plant would take out of the river 1.2% to 3.4%

of what_the commercial catch removes from the

river.

Although the commercial fishing for striped bass is small,
sports fishing is a big industry. Most of the striped bass
sports fishing is centered on Long Island Sound; but, without
bass from the spawning areas to the North (striped bass spawnb
only in fresh water) this multimillion dollar industry might
be adversely affected.

In order to protect bass eggs, Con Ed has designed fish
protective screens with 3/8" square mesh. These screens will
fall six feet below the water and will extend for the full
length of the intake area. Because intake velocity at the
screens will be less than 1 foot/second, fish larger than 1"
will be able to swim away from the structure unharmed. Bass
eggs themselves are generally 1/8" in diameter globules; they
hatch in two days, and within two to four weeks, they reach
the requisite 3/8" in length necessary to be prevented entry
into the plant. Also of note is the fact that striped bass
eggs are heavier than water; thus they are in contact with

turbulent water, they merely sink to the river bottom.

The American Shad spawns in a particular section of river.
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The highest concentrations of eggs were found at river mile 113
with other scattered findings all the way from mile 90 to

mile 116. The Cornwall plant is at mile 56.5. The shad spawns
at almost the same time as the striped bass, and its eggs are
%ﬁite similar in both shape and size. However, the shad;s
eggs, unlike the striped bass', sink to the bottom of the

river immediately after fertilization. They remain there for
six to eight days when they finally hatch. At this time, they
are a fraction over 3/8" long, and hence would be fully pro-
tected by the screens.

Mr. Tom Cannon, a marine biologist with Texas Instruments,
is directing a study of bass and shad at the Cornwall site. 1In
a recent interview Mr. Cannon acknowledged that "The nursery
area for striped bass and shad is in the salt water front of
the estuary. The salt is the key to big populations. That
salt area ends about at Cornwall. This is the area where most
of the production takes place. Survival and growth is better
in salt water; but, of course, they spawn in fresh water."48
Perhaps egg spawning counts were not the proper device by
which to measure the impact of the plant. If Mr. Cannon's
research is confirmed, then the issue of the fisheries may not

be as easily settled as Con Ed would like it to be.



Commercial fishing for shad is a small industry, though
not as small as the commercial striped bass industry.
Appendix BB provides data on the per pound catches and the
value of catches for triped bass and shad in 1960 and 1964.

The fisheries problem became a major issue because the
Commission merely assumed that a protective device could be
designed to save the bass and shad eggs. The license was,
in fact, issued and the design of such devices was remanded
for further hearings about two months after the issuance of
the license. The FPC, as Scenic Hudson rightly pointed out,
never considered the question of whether any protective
device would be effective.

As a result, most of the research on this question was
done during the second phase of the hearings.

Seepage From the Reservoir

Scenic Hudson sponsored the testimony of Mr. James
Geraghty, a ground water geologist.49 Mr. Geraghty estimated
that the increaseéload on the floor of the reservoir combined
with the necessarily fluctuating water levels would increase
current seepage through the reservoir 100-fo1d.>0 Scenic

Hudson protested the seepage of the pumped water since,

"Public Health Service Statistics of Pollution of the Hudson
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River in the vicinity of Cornwall showed that the Hudson River
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is highly polluted and, as to salinity, since the River is
a tidal estuary, it frequently exceeds Public Health Service
recommendations for water to be used for drinking purposes."51
At first Staff and Con Ed attempted to counter Scenic's
position by arguing that it was not economically feasible to
pump water into a leaking reservoir; and so, of course, Con Ed
had assured itself of the low permeability of the bedratk.
"In Scenic Hudson's opinion, the argument of Con Ed and Staff
'that it would not be economically justifiable to permit leak-
age of water which must be pumped uphill' is just plain
nonsense."?2 Then the proponents of the project presented
experts to attest to the impermeability of the rock floor.
"In fact, the longer the hearing continued the more impervious
the rock became. One could begin to wonder how the creeks and
streams in the area could continue to have water in them
throughout most of the year."53
In order to avoid making this a major issue, Con Ed decided
to grout the floor of the reservoir with concrete. The Commis-
sion's license provided for the drilling of six observation
wells to maintain a check on possible seepage.
At the 1967 hearings, Scenic Hudson's only protest to this

new arrangement was to introduce the unsworn statement of a

medical microbiologist, Dr. Rene Dubos, which stated that
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Hudson River water would harm plant life in the area. Con Ed
replied: "Of course, the suggestion that Hudson River water
can harm plants is utterly ridiculous. One only needs to
glance at greenery along the river front...to see that the
'saline' 'polluted' Hudson River water is of no concern to the
trees and the shrubs."®? Even so, Con Ed went further than
the making of this most elementary observation and: "Notwith-
standing the incompetent nature of Dr. Dubos' statement,
Con Edison, adhering to its policy of leaving no stone
unturned, no matter how remote or spurious the issue, has
thoroughly investigated this question and is satisfied that
no problem exists."2>

Scenic made the further contention (at the 1967 hearings)
that perhaps water would spray over the top of the reservoir
and harm plants. Con Ed's "common sense" answer seems suffi-
cient: "The phantom issue that seepage will detrimentally
affect ground water or plant life can be safely cast aside...
Similarly, the suggestion that 'spray' from the reservoir area
could rise above ten feet of dike freeboard, pass over forty-
four feet of dike crest and affect local plants is equally

fatuous."56
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Property Taxes in the Village and Town of Cornwall

Although they are separate municipalities, the Village
and the Town of Cornwall do share some municipal services such
as police protection and water systems.

James Loeb, attorney for the Town of Cornwall, neatly
summed up the attitude of those in the Town:

At first the Town didn't take a stand either way,

but then when the project was redesigned they

went along with it totally. I think that's one

of the benefits of a group like Scenic Hudson. >’
The people of the Village, save the police chief and a few
wealthy families, are unanimously in favor of the project. The
reason for the interest on the part of both sets of Corn-
wallians is, of course, that the project will greatly enhance
the tax bases of both Town and Village.

Mr. Loeb estimates that that portion of the project in
the Town and Village will constitute an 80%/20% split between
the two respectively. Speaking of the Town's tax base, Mr. Loeb
says:

I think this will double the true wvaluation at least.

We're using very conservative figures. I believe

there will be a reduction in the tax rate which all

politicians like to do. I also believe they'll

want to do some things like increase our police

force, sponsor and upgrade our recreation, we

have a pool but we need a new one. The climate for

bond issues will certainly improve, and we desper-
ately need a new high school. I think this project

will make that possible.58
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Mayor Donahue of the Village of Cornwall also has plans for
his portion of the additional revenues:

We have to constantly update our water system and
there's a lot of updating to be done outside the
Village. We need a new village office, fire house
and garage. We'll pick up so much in assessment
from this though, we'll be able to lower the rate.
I'm dreaming of the day when we'll have a rate of
$2.00. It's now $6.00. 1In fact, Con Ed has owned
some houses and they've always paid the taxes and
now that most of the houses are run down they still
pay the tax on them. They're a good neighbor.

Appendix CC, frame 1, shows one of the houses on which
Con Ed is now paying Cornwall property taxes. The only major
%uestion in the minds of the Villagers was whether an adequate
supply of water would be available to compensate for the loss
of the Upper Reservoir. Con Ed promised a tap on the
Catskill Aqueduct and a filtration system for use on other
supplies that to date cannot be tapped without such a system.
Scenic Hudson tried to reason that the water would not taste
as fresh and clean, but Mayor Donahue says:
...then our water will be better than ever. Roughly
we'll have an additional one million gallons per
day from the aqueduct and an additional one million
gallons from the other two sources that we'll have.
We'll have ample supply until the year 2000. Even
now there's a certain amount of turbidity in the
water. 1It's potable but just doesn't look too nice.
The filtration will take care of that.®©

Yet another side effect on the economy of the Village is the

skyrocketing of property values. Mayor Donahue pointed to a



house and lot (seen in Appendix CG, frame 2) whose value he
estimated at $2,500. According to the Mayor, Con Ed is paying
$25,000.°1

In summing up the benefits to the Village, Mayor Donahue
said: "We're into Con Ed for about three million and before
it's over we'll have another three million, and Qe couldn't

even float bonds and get that kind of money."62

Engineering Problems

The Strength of the Dikes

In the first round of hearings, Scenic Hudson questioned
the strength of the five proposed dikes of the reservoir. The
reason for the concern stemmed from the testimony of Dr. A.
Scott Warthin, a geology professor at Vassar College. 1In his

thet
testimony, Dr. Wqrthin suggestedAthe fluctuating water levels
of the reservoir might cause a movement of the Pagenstecher
Creek fault. Through Dr. Warthin's testimony and through the
discrediting of one of Con Ed's two experts on dam construc-
tion,63 Scenic Hudson was able to persuade the court that the
danger of dike collapse was no "Dutch boy's fairy-tale."

In the second phase of the hearings, the Conference

dropped its arguments before the onslaught of Con Edison

experts. True, while Dr. Warthin had no practical experience,

62
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his testimony went uncontroverted. 1In its Brief on Remand

Con Ed sums up the testimony of its experts:

...The Pagenstecher Creek fault has not budged in
over 200 million years. At least two different
continental glaciers, each at least 2000 feet in
thickness, have swept over and receded from the
area, the last glacial period having been a mere
12,000 years ago, just yesterday in terms of geo-
logic time. Considering that 2000 feet of ice
spreading over the whole area has failed to budge
this ancient fault, it is inconceivable that a
mere 25,000 acre feet of water could have the
slightest effect.%4

The Catskill Aqueduct

The Catskill and Delaware aqueducts supply most of the
water for the City of New York. Estimates are that the
Catskill accounts for about 40% of the total supply.65 The
aqueduct begins in upstate New York and, with one exception,
is totally governed by gravity flow. That one exception is
the Moodna Pressure Tunnel at Cornwall. Water descends there
to a depth of 1100 feet below mean sea level as it travels
beneath the Hudson. Upon reaching the East bank, the water is
then pumped up to where it can proceed by gravity to New York
City.

When the City of New York learned that the Cornwall plant
would come within 155 feet of the Moodna Tunnel, it decided to
intervene in the second round of hearings.

In order to avoid a clash, Con Ed decided to relocate the
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tunnel some 400 feet from the project. The relocation could
be done for $3,320,000.66 During the final stages of the
relocation (actually the construction of a bypass tunnel) an
interruption of the water flow is necessary. However, water
service could be restored in full in twenty-four hours should
the need arise; and Con Ed seems to feel (the city concurring)
that the city can do without for the requisite time lapse.

A similar bypass was built in 1914; and, indeed, it is
the same tunnel that is in use today.

Reliability of Power

The cause of the 1965 blackout of the Northeast was not a
lack of generating capacity. Rather it was the inability to
bring capacity onto the line fast enough to pick up load. The
rate at which a turbine turns is proportional to the frequency
of the current generated. Regulators are provided on the genera-
tors to equalize power output to load. Since all electric power
in the United States is delivered at 60 cycles per second, the
turbines on the line must be turning at a rate sufficient to
generate at 60 cycles.

If the load on the line (i.e. the demand for power) exceeds
the amount of generating capacity on the line, then the fre-

quency on the line falls. The situation is analagous to that of
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drilling through wood with a drill bit and striking metal.
The speed of the bit slows down upon contact with the metal,
just as the turbines slow down upon being connected to a
line where load exceeds generation.

Generators are unable to operate below certain frequen-
cies. If they turn on the line at frequencies below about
50 cycles per second, the blades of the turbine may fly off;
and, in short, the turbine itself may be harmed. Thus
generators are equipped with circuit breakers for automatic
shutdown below a certain frequency. In addition appliances
operated on such a line may be damaged as well.

Consider now the problem of a line on which load exceeds
available generating capacity. Frequency is falling and the
only way to regain a frequency on the line of 60 cycles is to
provide the line with enough capacity turning at 60 cycles per
second to make up the difference between the load and the
generation capacity on the line. Now if the problem of a
discrepancy in load and on line capacity continues then fre-
quency will continue to fall until one of the turbines slows
and eventually shuts down. Since this turbine is now out of
operation, the discrepancy between the load and the capacity

on the line is increased. There is an almost "domino effect"
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on such a line if no 60 cycle power is brought into opera-
tion to compensate for the difference.

The further the frequency falls, the more difficult the
problem becomes. If sufficient capacity cannot be brought
on line (at 60 cycles per second) within two minutes, then
the falling frequency on the line cannot be stabilized and
raised to the normal 60 cycles.

The reliability of the various alternatives should be
considered in view of the preceding engineering problem.
Hydroelectric plants and gas turbines are the most reliable
sources of generation. Steam and nuclear units require about
30 minutes to reach fully loaded status and to be sychronized onto
the line at 60 cycles. These units are, therefore, of little
use in providing reliable power in crisis situations. Cornwall
can be brought from a spinning in air mode to full load in less
than ten seconds and can be brought from a cold start to fully
loaded in less than two minutes.

Gas turbines are able to make a sighificant contribution,
but only if they are partly spinning. From a cold start, gas
turbines are of little use in crises however (from 3 minutes
10 seconds to 4 minutes in order to take on full load). The

problem attendant with the spinning of gas turbines is that
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such spinning is a prohibitively expensive affair because
of the high fuel costs involved. Furthermore, Staff estimates
that 1.6 times as much gas turbine capacity is required to
equal the dependable capacity of Cornwall.®”

The problems in interconnected peaking power are obvious.
If an interconnected system separates from the utility it is
intended to support in a crisis, then the utility's system
will collapse. A system must be able to sustain its own load.

Because the Con Edison system has no hydroelectric capacity
whatsoever, the addition of the Cornwall project to the system
will make a tremendous contribution to system reliability.
Indeed:

The value of having spinning reserve capable of

being fully effective in two minutes or less is

clearly demonstrated by the Northeast blackout.

In spite of the fact that substantially more

spinning reserve was available than the amount of

deficiency in power supply, the inability of such

spinning reserve to pick up load fast enough was

the controlling factor. For example, if Cornwall

had been available with its very fast pickup

characteristics the blackout would have been
avoided (emphasis mine).68
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" (Commissions) are not expected merely to call
balls and strikes or to weigh the evidence sub-
mitted by the parties and let the scales tip as
they will. The agency does not do its duty when
it merely decides upon a poor or non-representative
record. As sole representative of the public,
which is a third party in these proceedings, the
agency owes the duty to investigate all the perti-
nent facts, and to see that they are adduced
where the parties have not put them...the agency
must always act upon the record made and if that
is not suffitient, it should see that the record
is supplemented before it acts. It must always
preserve the elements of fair play, but it is not
fair play for it to create an injustice, instead
of remedying one, by omitting to inform itself and
by acting ignorantly when intelligent action is
possible."

Isbrantsen v. United States,

883 (S.D.N.Y. 1951), apl'd, 342 U.S. 950 (1952)

"...the Commission, in reaching its decision con-
sidered every issue which petitioners claim was
ignored. Petitioner's real complaint is that the
Commission did not arrive at the conclusions
petitioners would wish, and refused to hear argu-
ment ad nauseum on these issues."

Con Ed Brief before the Second Circuit Court,

August 20, 1965, p. 28.

"The Commission's decision is based on a record
containing such serious omissions of data that it
represents an arbitrary abuse of power and ought
not to be permitted to stand."
enic Hudson Petition for Review before the
Second Circuit Court, July 6, 1965, p. 18.

"I know damn well that I was the only Commissioner
to read any part of the original record."
Interview with Charles R. Ross, 9/4/73.
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ﬁour legal issues will be treated in this part of the

paper. These issues are: (1) Scenic Hudson's right to seek
judicial review of the FPC's decision, and the subsequent con-
troversy over the respective roles of these two organizations,
(2) the affirmative responsibility of the Commission to adduce
~evidence for the compilation of a complete record, (3) whether
or not the FPC had fulfilled its statutory mandate of "compre-
hensive" planning of all waterways, and (4) whether adequate
notice of the project had been given. A copy of the Scenic
Hudson I decision is provided in Appendix DD.

Standing to Sue and the Roles of the Federal Power Commission
and Scenic Hudson

Section 313 of the Federal Power Act reads as follows:

Any party to a proceeding under this Act aggrieved by
an order issued by the Commission in such proceeding
may obtain a review of such order in the Circuit
Court of Appeals of the United States for any cir-
cuit wherein the licensee or public utility to which
the order relates is located or has the principal
place of business or in the United States Court of
Appeals for the District of Columbia, by filing in
such court, within sixty days after the order of the
Commission upon the application for rehearing, a
written petition praying that the order of the
Commission be modified or set aside in whole or in
part.l

Section 10(A) of the Administrative Procedure Act reads:

Any person suffering legal wrong because of any agency
action, or adversely affected or aggrieved by such
action within the meaning of any relevant statute
shall be entitled to judicial review thereof.?2
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The above statutes are the foundation for appeals of FPC
decisions. The right to appeal (commonly referred to as
"standing to sue"), an administrative decision, is limited to
those (1) parties of record who (2) have been "aggrieved" by
an order of the Federal Power Commission. The test of whether
or not standing should be granted a particular party then
becomes a matter of how one defines "aggrievement" under the
statute. Does "aggrievement" mean "disappointment over an
outcome"?; or does "aggrievement" imply "economic loss"?;
or does the relevant definition of "aggrievement" reach out
to encompass the loss of lands that a particular group is
interested in preserving? The variations and specifications
of the definition are endless.

In the instant case, Con Edison and Staff attorneys
maintained that Scenic Hudson had no standing, because it had
no economic interest in the Cornwall project. 1In Staff's
words:

We are fully aware that the concept of "aggrievement"

as a basis for standing to sue has been accorded

broad scope in recent years...but the liberalization

of the right to review has never crossed the line to

eliminate the requirement of at least a likelihood of

economic injury to the would-be litigant.3

While no authority was cited that specified "economic

injury'" the term "direct injury" was construed to be synonomous
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with the former. For example,

It is an established principle that to entitle a

private individual to invoke the judicial power to

determine the validity of executive or legislative

action he must show that he has sustained or is

immediately in danger of sustaining a direct injury

as the result of that action and it is not suffi-

cient that he has merely a general interest in

common to all members of the public.
Both Con Ed and Staff agreed that Scenic should not be granted
standing, but here their roads parted. The utility was con-
cerned only with the building of its plant and hence the ac-
quisition of the requisite license. The Commission, on the
other hand, was attempting to argue a second question collateral
to the standing issue: Scenic Hudson, like the Federal Power
Commission, claims to represent the "public interest"; and if
Scenic is accorded standing to represent the public, then does
this not effectually usurp the power of the Commission to do so?

Scenic Hudson attorney Dale Doty "... was amazed at the

5

emphasis that the Commission placed on standing." But viewed

in the above context, perhaps the Commission's anxiety is not
so unbelievable.

In the words of the Supreme Court in FPC v. Oregon,

349 U.S. 435, 449: "in this reregulation of the

flow of a stream, the Commission acts on behalf of

the people of Oregon, as well as all others, in

seeing to it that the interests of all concerned

are adequately protected.6

The inference of the Commission is that if the state of

Oregon (which is most assuredly a representative of the public)
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has no standing, then how can Scenic Hudson (a special interest
group) legitimately expect to be granted standing?

The court found that "The Federal Power Act seeks to pro-
test non-economic, as well as economic, interests."’/ 1In fact,
the court pointed out that "At an earlier point in these pro-
ceedings, the Commission apparently accepted this view.
Consolidated Edison objected to the petitioner's standing, but
the Commission did not deny their right to file an application
for a rehearing under Section 313 (A) of the Act® which also
speaks in terms of 'aggrieved parties,'"9 A petition under
Section 313 (A) is a necessary prerequisite for the filing of
an appeal under 313(B). The court reasoned: if the relevant
language of both sections is the same, then why should they be
interpreted differently?

The Commission envisioned a deluge of appeals by special
interest groups under 313 (B) if Scenic was given standing, but
the court found that "Our experience with public actions con-
firms the view that the expense and vexation of legal proceed-
ings is not lightly undertaken."10 Furthermore, the court
reasoned that the Commission could always resort to denial of
intervention to such groups. If groups like Scenic Hudson are
not allowed to be "parties" to the Commission's initial deci-

sion, then they can neither apply for rehearing under 313 (p)
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nor petition for review under 313(B). The granting or denying
of petitions to intervene is solely at the discretion of the
Commission and hence provides a ready mechanism by which the
Commission can limit appeals. Moreover, the court noted that
"Representation of common interests by an organization such as
Scenic Hudson serves to limit the number of those who might
otherwise apply for intervention and serves to.eggedite
(emphasis supplied) the administrative process.ll

Commissioner Ross summed up the many facets of this issue:

"I just assumed that such groups had standing. Wwe'd
had citizen groups intervene before, but few had
appealed. This decision just kind of firmed-up that
belief. 1If I'd been Con Ed's lawyers I would never
have raised the...issue. From a public relations
point of view - judges and commissioners are suscep-
tible to emotions and why try and keep those people
(Scenic) out when your arguments are sound. I've
never known a conservation group to want for trying
to use procedural delay or some other tactic to stop
a license, and I've never known a utility to want for
leverage on the Commission. So I don't get all
worked-up over the abuses of the intervener..."12

The Commission's Affirmative Responsibility

Scenic Hudson complained of five errors by the Commission
all of which involved failure to adduce testimony on certain key
issues, namely: (1) alternative use of gas turbines, (2) altern-
ative use of interconnections, (3) costs of partial underground-
ing, (4) aesthetic impact of transmission lines and (5) the

possibility that no fish protective devices could prevent massive



75

destruction of fish eggs.13 The general concept of affirma-
tive responsibility will be discussed, and then the five
issues listed above will be examined in detail.

As has been noted previously, the 2nd Circuit Court cited
two cases in which the District of Columbia Circuit Court of
Appeals upheld the doctrine that the Commission should consider
alternatives to a proposed project.14 The circumstances of
the Pittsburgh case closely follow those in the instant
proceeding.

Three months after the hearings were closed, the
petitioners attempted to present to the Commission
memoranda supporting an alternative suggestion.

The District of Columbia Circuit Court set aside

the Commission's order and remanded the case, with

directions to reopen the record. It found that the

Commission had improperly rejected as "untimely"

evidence concerning the proposed alternative.l>
Staff and Con Ed were in complete agreement on this issue.
Both protested that Scenic was in effect trying to "...kill
the project by a war of attrition,"16 and that:

Aside from the cumulative Lurkis testimony (on gas turbines),

petitioners offer no new evidence, but merely a foot-

straps inference that somewhere there exists testimony
contrary to the evidence of record, which will some-

how appear if the proceeding is reopened and the

Commission "on its own initiative" seeks it out...

‘For this court to remand on such a showing wggld make

ludicrous the entire administrative process.

Staff echoed: "Apparently proceeding on the theory that the best

defense is an offense, petitioners take the position that their



own inability to support their objections to the project cast
on the Commission the obligation to do so."18

Staff and Con Ed missed the thrust of Scenic Hudson's
arzument entirely when they framed the appeal as a petition

designed to force the FPC to adduce evidence supporting

petitioner's conclusions. Scenic's petition reflected only

a desire that other sources of generation and transmission be
adequately explored, i.e Scenic complained only of the insuf-
ficiency of evidence to support the agency's findings and not
of the character of that evidence. If the Commision had
compiled a complete enough record to support the findings

associated with the above six complaints, even if it had

76

reached the same conclusion (i.e. to license the project), then

Scenic Hudson would have no grounds on which to lodge an appeal.

This requirement of a sufficiency of evidence to support a

particular finding is referred to as the "Substantial Evidence

Test," and it was the Commission's failure to meet the require-

ments of this test that prompted Scenic's petition with
respect to the admission of Mr. Lurkis' gas turbine evidence.

In defense, Con Ed cites ICC v. Jersey City:

Administrative consideration of evidence particularly
where the evidence is taken by an examiner, his report
submitted to the parties and a hearing held on their
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exceptions to it - always creates a gap between the

time the record is closed and the time the admini-

strative decision is promulgated...If upon the

coming down of the order, litigants might demand

rehearings as a matter of law because some new

circumstances have arisen, some new trend has

been observed, or some new fact discovered, there

would be little hope that the administrative

process could ever be consummated in an order that

would not be subject to reopening.
Of course the Jersey City case concerned itself with the demand
for rehearings after the final order of the Commission had
been promulgated. 1In the instant case the Lurkis testimony
was rejected twice — {irst in January and then in April. The
Hilltop Cooperative of Queens, not officially listed as an
intervener in the original proceeding, offered the testimony
in January 1965; and Scenic Hudson offered the same testimony
on April 8, 1965. Both offers were rejected as untimely.

Rejection of Hilltop's proffer almost two months before the

issuance of the March 9, 1965 license is squarely at odds with

the facts of ICC v. Jersey City, where the testimony so offered
was proffered only after "the coming down of the order." |
Scenic Hudson's offer and the Commission's subsequent rejec-
tion of the Lurkis testimony is not unlike the circumstances

surrounding Jersey City. The offer came about one month after

the issuance of the license and one month before the remanded
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hearings on transmission and fish protection. There appears
to be no reason why the Commission could not have entered
the Lurkis testimony into the record at that time. The only
reason that the Commission gives for not so doing is that:
At best, the evidence now offered would appear to
consist of a disagreement between experts. At
this state of the proceeding in particular, the
attempted introduction of additional evidence

of this character grovides no basis for a reopen-
ing of the record. 0

The delay in construction caused by the decision to hear the
Lurkis testimony would be miniscule, because of the necessity
for Con Ed's filing of certain studies and reports with the
Commission. In fact the Commission pointed out in its

May 6 order that:

...Con Edison will not be able to begin actual
construction until the completion of additional
studies. These activities will not be completed

before an order can be appealed and stay sought
from a court.2l

If there were time for a complete appeal of the original order
with no construction delay, then the delay caused by the intro-
duction of the Lurkis testimony would certainly be of question-
able consequence.

Of course, the problem with such a departure from Jersey
City is that if a record were reopened for one witness (or
a group of witnesses), then why not for two or three or four

groups perhaps at different times during periods of remanded



hearings? 1If Con Ed had planned on immediate commencement of
construction, then the inability of the applicant to begin
operations until after remanded hearings were closed (because
of their being unsure about whether or not the license would
issue again upon remand) would contribute significantly to

procedual delay. Jersey City's ability to deal with the

problem of regulatory lag would be seriously jeopardized.

The Commission and Con Ed can apply Jersey City to the

Scenic petition to reopen, but its application to the earlier
Hilltop proffer is questionable at best.

The second alternative on which the FPC's record was
notably deficient was that of interconnected power used for
peaking. The court pointed to a most basic contradiction in
the Commission's opinion. The court's view§are as follows:

The record sets forth Consolidated Edison's inter-
connection with a vast network of other utilities,
but the Commission dimissed this alternative by
noting that "Con Edison is relying fully upon

such interconnections in estimating its future
available capacity." However, only ten pages
later in its opinion the Commission concluded:

"Of significant importance, in our opinion, is

the absence in the record, or the inadequancy, of
information in regard to Con Edison's future inter-
connection plans..."

The possibility of partial undergrounding of transmission

corridors was, according to the court, inadequately explored,

particularly in light of the $12,000,000 annual savings over

79
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the next most economical means of production.

Lastly, the aesthetic impact of the transmission lines
and the question of whether or not any fish protection
devices would prove adequate were both considered only in the
remanded hearings after the license had been issued. "Will
the possible scar of overhead lines in an area of scenic
beauty or the possible destruction of a species of fish
indtgenous to the area more than outweigh the monetary advan-
tages of the project?" This question could never be asked.
The Commission had already prejudged that the lines would be

overhead and that fish protection devices would be adequate.

The Comprehensive Planning Issue

Scenic Hudson pointed out that Section 10(a) of the
Federal Power Act calls for "comprehensive planning" of all
waterways and the licensing of such "projects" as will best be
adapted to such "comprehensive" plans. Section 3, paragraph 11
of the Act defines "project " in part, as follows:

...complete unit of improvement or development, con-
sisting of a power house, all water conduits, all

dams and appertenant works and structures...which

are a part of said unit, and all storage diverting,

or forebay reservoirs directly connected therewith,

the primary line or lines transmitting power there-

from to the point of junction with the distribution
system or with the interconnected primary transmis-—

sion system, all miscellaneous structures used and

useful in connection with said unit or any part thereof...

23
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Now if the transmission corridor leading from the Cornwall
project to its point of interconnection with the Pleasant
Vallen Millwood corridor constitutes a "primary line... trans-
mitting power to the point of junction with...the interconnected
primary transmission system," then the line becomes part of the
"project" under the Federal Power Act and is therefore subject
to the "comprehensive planning" of Section 10(a). Likewise,

if fish protection devices can be construed as "miscellaneous
structures used and useful," then they also must be considered
under the Commission's statutory responsibility of ensuing that
"the project adapted...be such as...will be best adapted to a
comprehensive plan for improving or developing a waterway."?24
In short, these two parts of the project must be considered
before a license issues, otherwise the Commission has failed to
consider the "project" in its comprehensive plan.

The final error of omission of which Scenic complains
emphasizes not so much the definition of "project" as the
definition of "comprehensive," At the time of the Cornwall
licensing, the Central Hudson Gas and Electric Company was making
plans for the construction of a pumped-storage facility on the
East bank of the Hudson and opposite the site of the Cornwall

powerhouse. In addition, Article 36 of the Commission's order
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provides that:

The licensee shall within one year from the date of

issuance of the license file with the Commission

for approval plans of the transmission facilities

of the project, including provision for the ulti-

mate capacity of at least 3000 mw, and shall not

begin construction of the initial transmission

facilities until the Commission has approved such

plans.25
Scenic's complaint then is founded on the absence in the record
of any data pertinent to a "comprehensive" plan of resource
development for consideration of"...the possibility, if not
likelihood, of another pumped-storage project across the
river..."26 or more development at Storm King itself.

Scenic fears the precedential effect of granting a license
to Con Ed, but Con Ed selected the Cornwall site for its parti-
cular geographical features that make it an ideal site. If
Central Hudson had filed its application at the time of the
hearings on the Cornwall project then perhaps Scenic Hudson's
suggestion for "comprehensive planning" would not be so far-

fetched:

...1f the Commission, after a thorough-going inquiry
of this sort, had concluded that two adjacent pro-
jects of this sort simply could not be permitted in
the public interest, should it not then have decided
whether one should be licensed in preference to the
other...or whether neither should be licensed under
all the circumstances?2’

\While Scenic's suggestion is certainly meritorious, the problems
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attendant with the administration of such "comprehensive plan-
ning"may outweigh the benefits derived from the reorientation
of the somewhat fragmented present approach. For example,
once Cornwall is constructed, if Central Hudson then files an
application for a license to construct at, say Breakneck Ridge,
and if the Commission under its program of "comprehensive
planning" decides that the Breakneck project is superior to
the Cornwall project, then is Cornwall's license revoked? And
if that license is revoked, does this undo the harm at Storm
King of which Scenic protests? A new system for the issuance
of licenses to construct hydroelectric projects would have to
be formulated. At this point, the possible design of such a
system(s) would be purely speculative.

Worth noting is the fact that , while the court spoke
strongly of the Commission's disregard of the aesthetics of
transmission corridors and the protection of fish, it did not
criticize the FPC for its failure to consider the merits of

"two adjacent projects" or future expansion of Cornwall.

Adequate Notice

The Federal Power Act requires that adequate notice of the
filing of applications for preliminary permits (necessary for

the issuance of a license) be given in accordance with
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Section 4(f) of the Act, which reads, in part, as follows:
... (applicant) shall at once give notice of such
application in writing to any state or munici-
pality likely to be interested in or affected by
such application; and shall also publish notice
of such application once each week for four weeks
in a daily or weekly newspaper published in the
county or counties in which the project or any

part thereof or the lands affected thereby are
situated.28

Notice of the Cornwall project was published in the Federal
Register on March 20 and notices were published in Goshen
Independent Republican on March 21, March 28, April 4 and
April 29, 1963. A copy of the notice is shown in Appendix EE.
Goshen is a town of 3000 people and while it is located in
Orange County, Goshen is more than 10 miles from the project
site. Scenic Hudson protested that:

...the company deliberately followed a course of

withholding and minimizing information about the

plant, apparently to impede public reaction.?2?
True, the notice was somewhat scant in its description of the
plant; about all that can be deduced from the notice is that
the plant is located partly in the Village of Cornwall with a
reservoir in the Highlands. Even so, the description should
have been enough to have aroused the interest of conservation/

historical groups (i.e. the plant is on the Hudson close to the

Village of Cornwall) at least to the extent that they would

inquire of the FPC for details.



The crux of the problem is not so much the content of
the notice as it is the remoteness of the places of publi-
cation - Washington, D. C. and Goshen, New York.

Con Ed and Staff counter Scenic's arguments by pointing
to the massive publicity given the project in the general

press. They cite a front page story in the New York Times

that features the project; this story was printed about four
months prior to the actual filing of the Con Ed application
and is found in Appendix FF. The story was not, however,
printed for four weeks in succession in accordance with
Section 4 (f).

The court ignored the issue probably because:

At no time prior to the March 9, 1965 order,

including the entire 10-month period between the

close of the hearings on May 11, 1964 and

March 9, 1965 did any of the petitioners make

any request for extension of time or opportunity

to present evidence which was not granted.30
Of course the Lurkis testimony and the evidence on transmis-
sion and fish protection devices was offered before May 11.

But, since the court was remanding these issues, the point

of adequate notice was moot.
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PART IV



"This court, like other Federal and State
courts throughout the country finds itself
caught up in the environmental revolution. Diffi-
cult and novel...questions are posed which require
the resolution of con%licting economic, environ-
mental and human value& The problem inherent in
quantifying a 'way of life'...or the beauty of a
mountain, Scenic Hudson Preservation Conference v.
Federal Power Commission, 354 F.2d 608 (24 Cir. 1965),
may never be solvable with any degree of certitude."
Steel Hill Development, Inc. v. Town of
Sanbornton, 469 F.2d 956, 1972, at 959

"To me, Scenic Hudson was most important in its
emphasis that the FPC compile a complete record."
Interview with Dale E. Doty, May 11, 1973

"This area of affirmative responsibility is one
in which I'd gotten a hell of a lot of flack. I
think it's the philosophy that an independent regu-
latory commission should be independent and only in
this way can it assist citizen groups."

Interview with Charles R. Ross, September 4, 1973.

"I used to think (the decision's impact) centered
around an agency's responsibility to adduce all the
facts, but now I really believe that the standing is
just as important."

Interview with Albert K. Butzel, August 24, 1973.
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Part IV deals with Scenic Hudson I's influence on the

regulatory process through changing case law. The princi-
pal areas of impact are: (1) standing to sue and (2) the

doctrine of affirmative responsibility.

A New Conception of Standing to Sue

Since Scenic Hudson I was handed down in December of 1965,

the courts have made extensions, novel applications and, at

times, what seemed to be reversals of the Scenic Hudson

standing doctrine. The following is an analysis of four land-
mark standing decisions and/or area of litigation concerned
with standing and four somewhat unusual applications of the

Scenic Hudson opinion vis—-a-vis standing to sue.

The Communications Casel

In early 1966 the District of Columbia circuit court
handed down a decision that provided the first "underscoring"
of the notion that a non-economic interest group might be
allowed standing to sue an administrative body. The facts of
the case were simple.

Television Station WLBT of Jackson, Mississippi routinely
filed for renewal of its license in March of 1964. The Church
of Christ fought to oppose renewal and subsequently appealed

the Commission's decision to license. Opposition arose because
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of complaints that WLBT had "...presented programs concerning
racial integration in which only one viewpoint was aired."2
This was not the first time that WLBT had been up for relicen-
sing and had been met with opposition because of the racial
issue. The first complaints came in 1955 and 1957; and in
1962 (at the height of the controversy over the pressure black
students at the University of Mississippi) the complaints were
so severe as to prompt the Commission to issue an order
requiring that a report be filed by WLBT on the programs
dealing with racial issues.

The instant petition by Church of Christ:

...claimed that WLBT failed to serve the general

public because it...did not give a fair and balanced

presentation of controversial issues, especially

those concerning Negroes, who comprise almost forty-

five percent of the total population within its

prime service area...3

The court reversed and remanded the decision of the FCC
to issue, without hearings, a one-year "probationary" license
to WLBT. Furthermore, the court instructed the Commission to
hold hearings on the remanded issues. The ultimate signifi-
cance of the case, however was not in the decision to remand
or uphold the license, but rather in the question of whether
or not to grant standing to the appellants.

Petitioner's claim to standing was predicated on two

notions: (1) that they as listeners, or consumers if you will,



were denied the opportunity to hear an unbiased presentation
of issues which would be in the public interest and (2) that
they, as a special interest group, were not allowed the
opportunity to refute the views of their opponents in accord-
ance with the fairness doctrine.?

Mr. Chief Justice Burger (then on the bench of the D. C.
circuit) delivered the opinion of the court and cited numerous
cases in which "consumer" groups were allowed standing:

In the most recent case on the subject, the Second
Circuit, relying on cases under the Federal Communi-
cations Act, held that non-profit conservation
associations have standing to protect the aesthetic,
conservational, and recreational aspects of power
development. Scenic Hudson Preservation Conference v.
FPC, 354 F.2d, 608...These "consumer" cases were not
decided under the Federal Communications Act, but all
of them have in common with the case under review the
interpretation of language granting standing to
persons "affected" or "aggrieved.

Mr. Chief Justice Burger's departure from the traditional re-
quirement of economic injury was more radical than that of
.Judge Hays':

The theory that the Commission can always effectively
represent the listener interests in a renewal pro-
ceeding without the aid and participation of legitimate
listener representatives fulfilling the role of
private attorneys general is one of those assumptions
we collectively try to work with so long as they are
reasonably adequate. When it becomes clear, as it
does to us now, that it is no longer a valid assump-
tion which stands up under the realities of actual
experience, neither we nor the Commission can
continue to rely on it. The gradual expansion and
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evolution of concepts of standing in administrative
law attests that experience rather than logic or
fixed rules has been accepted as the guide.6

Almost without exception, future citations of Scenic Hudson I

would be buttressed by the citation of its sister case,

Church of Christ.

The Data Processing Case

On October 15, 1966, William B. Camp, United States Comp-
troller of the Currency, promulgated the following regulation:

Incidental to its banking services, a national bank

may make available its data processing services on

such equipment for other banks and bank customers.8
Objection to the comptroller's ruling came from a group of
private data processing companies who claimed injury from
increased competition by the introduction of national banks
into their market. Said group, the Association of Data Proces-
sing Service Organizations, specifically claimed that the
comptroller in so ruling was in violation of Section 4 of the
Bank Service Corporation Act, which reads:

No bank service corporation may engage in any

activity other than the performance of bank

services for banks.
The question before the court, however, was not a question on

the merits, but was rather a determination of whether or not

the Association should be granted standing to appeal the Comp-

troller's new regulation. Both lower courts had dismissed the
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complaint for lack of standing,10 and certiorari was granted.
Mr. Justice Douglas, in delivering the opinion of the
court, noted that the granting of standing concerns:

...whether the interest sought to be protected by
the complainant is agreeably within the zone of
interests to be protected by the statute or consti-
tutional quarantee in question. Thus the
Administrative Procedure Act grants standing to

a person "aggrieved by agency action within the
meaning of a relevant statute." ...That interest,
at times, may reflect "aesthetic, conservational,
and recreational" as well as economic values.
Scenic Hudson Preservation Conference v. FPC...
Office of Communication of United Church of Christ...
we mention these non-economic values to eﬁﬁhasize
that standing may stem from them as well as from
economic injury.11

In the above citation, the court lays down the criteria
for standing to seek judicial review: (1) that plaintiffs be
"aggrieved parties", (2) that their interests be protected by
the particular statute or under the Constitution and (3) that
decisions under the "relevant" statute be subject to review.
Mr. Justice Douglas writes of "aggrievement" and the zone of
interests:

Where statutes are concerned, the trend is toward

enlargement of the class of people who may protest

administrative action. The whole drive for

enlarging the category of aggrieved "persons" 1is

symptomatic of that trend.l

The court then cites Chicago v. Atchison, Topeka and Santa‘ggl3

where a firm was given standing to seek judicial review of an
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order that allowed competition in its market (which was here-
tofore protected by a city ordinance).

In regard to the third criterion, the court refers to a
House of Representatives report on Section 701(a) of the
Administrative Procedure Act:

To preclude judicial review under this bill, a

statute, if not specific in withholding such review,

must upon its face give clear and convincing evi-

dence of an interest to withhold it. The mere

failure to provide specially by statute for jucicial

review is certainly no evidence of intent to withhold

review. 14
The court searched the Bank Service Corporation Act and the
National Bank Act to see if there were any provisions therein
to preclude review of the Comptroller's decision. They found:

...no evidence that Congress (in either Act)...

sought to preclude judicial review of administra-

tive rulings by the comptroller...It is clear that

petitioners, as competitors of national banks

which are engaging in data processing services,

are within that class of "aggrieved" persons who,
under Section 702 are entitled to judicial review...

15

Mr. Justice Brennan and Mr. Justice White, dissenting in
part and concurring in part, objected &b the three criteria
used for standing. The minority draws the distinction between
the concepts of "standing" and "reviewability".

Mr. Justice Brennan explains:

Before the plaintiff is allowed to argue the merits,

it is true that a canvass of relevant statutory
materials must be made in cases challenging agency
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action. But the canvass is made, not to determine

standing, but to determine an aspect of review-

ability, that is, whether Congress meant to deny

or ip» ,allow judicial review of the agency action

at the instance of the plaintiff.16
In short, Justices Brennan and White believe that the third
criterion provided by Mr. Justice Douglas should not be a pre-
requisite for the granting of s%spding. Rather, standing should

)

be subject only to the tests ofﬂ"aggrievement" and (2) interests
within the zone of protection. Mr. Justice Brennan writes of
the third criterion:

I submit that in making such examination of statu-

tory materials, an element in the determination of

standing, the Court not only performs a useless and

unnecessary exercise but also encourages badly

reasoned decisions, which may well deny justice in

this complex field. When agency action is challenged,

standing, reviewability, and the merits pose discrete,

and often complicated, issues which can best be

resolved by recognizing and treating them as such.17
Of course, the granting of standing without a determination that
the particular "agency jction" be reviewable is a rather hollow
victory for petitioners. If the action is not reviewable, then
the question of standing is moot.

Justices Brennan and White concur with the majority's view
that standing should be granted in the instant case; but the
minority is less restrictive in its granting of standing in the

sense that it does not require a reviewable decision for the

plaintiff to be awarded same. The Data Processing ¢ase is
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another extension of the Scenic Hudson doctrine to ing&gﬁg

competitors in a market who may be adversely affected by
additional competition. The court, in effect, says: "True,
there appears to be economic injury here; but even if there

were not, standing would still be granted under Scenic Hudson;?

Mr. Justice Brennan and Mr. Justice White concur:

Thus for purposes of standing, it is sufficient
that a plaintiff allege damnum absgque injuria,
that is, he has only to allege that he has
suffered harm as a result of defendant's action.
Injury in fact has generally been economic, but
it need not be...Scenic Hudson Preservation
Conference v. FPC...Office of Communication of
United Church of Christ v. FCC...18 “

Federal Highway Litigation

oM

The National Cooperative High Research Program's Highway
Research Board prepared, in April of 1969, a paper entitled
"Standing to Sue for Purposes of Securing Judicial Review of
Exercise of Administrative Discretion in Route Location of
Federal-Aid Highways'! The paper cites a number of cases in
which plaintiffs whose interests in the highway proposed went

no further than that of an individual taxpayer. They were

/7

denied standing.

The first clear departure from the rule laid down in

the cases above discussed and cited came in Road

Review League v. Boyd, 270 F.Supp. 650 (S.D.N.Y., 1967).
Because the holding in this case was premised largely
on the decision in Scenic Hudson Preservation Conference
v. Federal Power Commission,...it is necessary first to

consider the holding therein.20
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There have actually been three landmark highway decisions
that have! (1) dealt with standing and (2) relied heavily on

Scenic Hudson. The above-mentioned Road Review Leaque v. Boyd

was the first of the highway cases in which non-propertied
interest groups had sought to change the routing of a federal
highway. Again the court was faced with the task of defining
"aggrievement." Judge McLean concludes:

I see no reason why the word "aggrieved" should
have a different meaning in the Administrative
Procedure Act from the meaning in the Federal
Power Act...The "relevant statute," i.e., the
Federal Highways Act, contains language which
seems even stronger than that of the Federal

Power Act, as far as_local and conservation inter-
ests are concerned.

Road Review Leaque's significance is not restricted to the appli-

cation of Scenic Hudson to highway law. Judge McLean's decision

drew a distinction between Scenic Hudson, where appellants were

parties of record, and Road Review Leaque, where appellants

were not. He writes:

Plaintiffs were not previously parties in a formal
sense to any administrative proceeding, although

as a practical matter they participated actively in
attempting to secure an administrative determination
favorable to their intent. My decision here can be
thought to involve an extension of the Scenic Hudson
doctrine. If so, it is an extension which I believe
to be warranted by the rationale of that decision.

Under similar circumstances, standing was granted to a citi-
zen's group that was attempting to obtain a temporary injunction

to stop highway construction itorth of Nashville, Tennessee. 1In
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Nashville I-40 Steering Committee, etc., et. al v. Buford

Ellington, Governor, et. g;,23 The court found:

Appellees urge that appellants have no standing
to maintain this action. We reject this conten-
tion.
Scenic Hudson Preservation Conference v. FPC,
354 F.2d 608...4%

A third landmark decision was handed down in 1972 when, in

';g Raza Unida, et al v. Volpe, et. gl,zs the court not only

granted standing, but also awarded attorneys' fees to a citi-
zen's group that was protesting the routing of a highway. The
court reasoned that "all Californians benefit from this litiga-
tion,"2® and this was therefore "...an additional factor
favoring the awarding of fees."27

Indeed (private litigation to ensure protection of
the environment) underlies much of the liberal trend
in the "standing" requirements. See Scenic Hudson...
Office of Communication...Road Review Leaque...
Responsible representatives of the public should be
encouraged to sue... (since) only private citizens
can be expected to "guard the guardians."... How-
ever, these exhortations towards citizen participa-
tion can sound somewhat hollow against the background
of the economic realities of vigorous litigation. 1In
many "public interest" cases only injunctive relief
is sought, and the average attorney or litigant must
hesitate, if not shudder, at the thought of "taking
on" an entity such as the California Department of
Highways, with no prospect of financial compensation
for the efforts and expenses rendered. The expense
of litigation in such a case poses a formidable, if
not insurmountable obstacle...To force the private
litigants to bear their own costs here would be
tantamount to a penalty, and it seems somewhat
inequitable to punish litigants who have policed
those charged with implementing and following congres-—
sional mandates.
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In summary then, the first application of Scenic Hudson's

"aggrievement" concept came in Road Review Leaque; and, in

that same case, Judge McLean further extended the Scenic
Hudson doctrine of standing to allow litigants who were not
parties of record to appeal decisions. An underscoring of

the new "aggrievement" concept came in the Nashville I-40

case. And finally, in LaRaza Unida the courts not only

reemphasized the concept of standing found in the two previous
cases, but they also sought to promote private litigation of
"public interest" questions by the awarding of attorneys' fees
to a citizen's group.

The Sierra Club Case29

The Scenic Hudson v. FPC case was of course discussed
in its landmark implications and then the non-environ-
mental cases of Associated Data Processing and Barlow
v. Collins were cited as clarifying the question of
who has the right to sue. The capstone for all this
activity for environmentalists was the case of Isaac
Walton Leaque v. Sinclair. But at this stage the
magic was broken and the decisions in Sierra Club V.
Hickel went against the environmentalists.>Y

The facts of the case are as follows: In 1965, the Department

of Agriculture invited competitive bids on a recreational develop-
ment for the Sequoia National Forest in California. The contract
for the development, to be located in Mineral King Valley, was
awarded to Walt Disney Productions. Subsequently, Secretary of

the Interior, Hickel, authorized the building of a highway and



overhead transmission circuits through the Sequoia National
Park to provide access and power to the newly proposed
development. The standing of the Sierra Club to challenge
the actions of Secretaries Hickel and Hardin of the
Interior and Agriculture respectively, is the object of
litigation.

The district court found that the Sierra Club did in fact
have standing, and among the cases cited to support its

decisions were Scenic Hudson, Office of Communication and

Road Riview Leaque. However, the Court of Appeals for the

Ninth Circuit reversed the lower court's ruling on the stand-
ing issue. In fact the Court of Appeals dealt with each of
these:cases individually in its opinion.

Judge Trask, who delivered the opinion of the court, drew

the following distinction between Scenic Hudson and the

instant case:

The Scenic Hudson case involved a petition to set
aside a license...the license was issued by the
Federal Power Commission after hearings under the
provisions of the Federal Power Act in which
petitioners participated as parties. Section 313 (b)
of the Act specifically grants to a party aggrieved
by an order of the Commission the right of review
by the United States courts of appeals. There is no
such statute involved in the present case to give
standing. In addition, the Second Circuit pointed
out that several of the petitioners had sufficient
actual economic interest to support their standing

to obtain review...No such showing has been made
in the present case.

99
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Of course the court noted in Scenic Hudson:

The Federal Power Act seeks to protect non-economic
as well as economic interests...In order to insure
that the Federal Power Commission will adequately
protect the public interest in the aesthetic,
conservational, and recreational aspects of power
development, those who by their activities and
conduct have exhibited a special interest in such
areas, must be held to be included in the class of
"aggrieved" parties under Section 313 (b)...Moreover,
petitioners have sufficient economic interest to
establish their standinq.Jz

The language of Scenic Hudson makes plain the notion that

even if petitioners did not have an economic interest, they
would still have been granted standing. The presence of the
word "moreover" makes what follows incidental to the court's
conclusion that standing should be granted; hence, no such
showing of economic injury should be requisite for standing.
The contention that no such statute exists under which the

Sierra Club can review decisions by the Secretaries is men-

tioned only once (in the above citation), but goes completely
unsupported. The court never deals with the "relevant
statutes" in the Administrative Procedure Act which are
certainly controlling in the appeal of Interior and Agriculture

decisions. Indeed, the Sierra Club decision was handed down

in September 1970, almost three years after Road Review
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Leaque found:

...(there is) no reason why the word "aggrieved"
should have a different meaning in the Administra-
tive Procedure Act from the meaning given it in ‘he
Federal Power Act.33

In consideration of the Church of Christ case, Judge Trask

writes:

The United Church of Christ case, Supra, was one
of a number of consumer cases...In that case as
in other consumer cases, the court pointed out
that the listeners were the persons "affected"
or "aggrieved."34

There is no analysis of the above and no attempt to show that

in the instant case the principle of Church of Christ vis-a-

vis standing should not be applied. Why should the label
"consumer" confer non-economic standing when other "special
interests" such as those exhibited herein do not? The Ninth
Circuit fails to draw an adequate distinction of reasoning

between standing conferred under Church of Christ and standing

denied under the instant proceeding.

The totality of the court's comment on Road Review League

is cited as follows:

Road Review Leaque, supra, was a complaint to review
and set aside an order of the Federal Highway Admini-
strator establishing the alignment of an interstate
highway. The plaintiffs were persons and organiza-
tions who would be directly affected by the proposed
road including persons whose property would be taken.
This identification of the plaintiffs is itself a
statement of the distinction between that case and

the one under consideration.35




Nowhere in the foregoing does Judge Trask try to show why
the difference in the character of the plaintiffs could be

awarded standing in Road Review Leaque and denied the same

in Sierra Club. True, there are differences, but then a

conservation group, a church group, and a citizens highway
protest group are also discrete plaintiffs, and it is the
interpretation of the "relevant statute" that is controlling
in determining standing to sue. The distinction between a
"personal" non-economic interest and an "impersonal" non-
economic interest (or the distinction between direct or
indirect injury, if you will) seems to be the basis on which
the Ninth Circuit's "aggrievement" test is predicated. The
court notes:

There is no allegation in the complaint that
members of the Sierra Club would be affected by
the actions of defendants-appellants other than
the fact that the actions are personally dis-
pleasing or distasteful to them... (appellee)
does not allege that it is "aggrieved" or that
it is "adversely affected" within the meaning
of the rules of standing. Nor does the fact
that no one else appears on the scene who is

in fact aggrieved and is willing or desirous of
taking up the cudgels create a right in appellee.
The right to sue does not Iiaure to one who
does not possess it, simply because there is no
one else willing and able to assert it.36

The Sierra Club case has served, therefore, to restrict

somewhat the liberalized trend by the courts to grant stand-

ing. While an economic interest is always wortly of an award

102
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of standing, a non-economic interest must be coupled with
a personal interest in order for standing to be granted.

Novel Applications

EDF v. Hardin37

EDF v. Hardin involves the extension of standing to

consumers of goods produced by regulated firms to sue the
regulating body. 1In this proceeding, the Secretary of
Wi

Agriculturelon petition of EDF to issue instanter cancella-
tions of registration for the interstate transport of all
economic poisons containing pDT.38 Under the FIFRA, the
Secretary can at any time issue an interim cancellation if
there be a clear and present danger to the general public from
continued interstate transport. Permanent cancellation however
requires a long and involved process and..."the statutory prb—
cedures can easily occupy more than a year..f'39 On appeal to
the Circuit Court for the District of Columbia, the Secretary
moved to dismiss the complaint on the grounds that petitioners
lacked standing to maintain the suit.

Once again the courts were confronted with a definition
problem. Judge Bazelopn delivered the opinion of the court:

The legislative history of the FIFRA refutes

respondents' contention that only registrants

and applicants for registration have standing
to challenge the Secretary's determinations
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under the Act. The statute affords a right of
review to'any person who will be adversely
affected" by an order. An amendment that would
have limited review to registrants and applicants
was considered and rejected. The "zone of
interests" sought to be protected by the statute
includes not only the economic interest of the
registrant but also the interest of the public
in safety...The injury alleged by petitioners

is the biological harm to man and to other
living things resulting from the Secretary's
failure to take action...40

The court then turns from the statutory provisions to current
case law in order to support its opinion:

Consumers of regulated products and services

have standing to protect the public interest in
the proper administration of a regulatory system
enacted for their benefit. The interest asserted
in such a challenge to administrative action need
not be economic. Office of Communications...
Scenic Hudson...Association of Data Processing.41

The Peanut Case42

In the peanut case, a union filed suit under the Civil
Rights Act of 1964, against the Planters Manufacturing Company
to seek relief from certain allegedly discriminatory practices.
The circumstances of the case would seem to be a departure

from the circumstances of Scenic Hudson, i.e. there is no

administrative decision to appeal. The common threads in the
two cases are; (1) both are concerned with litigating a ques-
tion on the standing of the plaintiffs and (2) both decisions

turn on a definition of "aggrievement" under the relevant statute.
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Igneito, was found to be under the influence of drugs during
a race.
(hereafter referred to as the Racing Board) exonerated Suarez
of all charges surrounding the incident but put him under a
bond that would make him, pending a summary judgment by the

Racing Board,

court framed the issue thusly:

The principal point presented for this court's
determination is whether the union is a "person

aggrieved" within the meaning of Section 706 (a) (e)

of Title VII of the Civil Rights Act of 1964.43

court then extended the Scenic Hudson concept:

Moreover, recent court decisions have recognized
the standing of group plaintiffs as a "person
aggrieved" where the group, qua group, has an
interest in the outcome of an administrative
agency's determination although it might, inci-
dentally, represent broader community interests
as well. See Scenic Hudson...Office of Communi-
cation...As the court said in the Scenic Hudson
case..."...those who by their activities and
conduct have exhibited a special interest in
such areas, must be held to be included in the
class of "aggrieved parties..." At this point
in time and in the development of law in this
area, this court is bound to say that the plain-
tiff union is a "party aggrieved" within the

meaning of the statute with which we are concerned.44

The Horse Race Case45

On November 28, 1970, Antonio Suarez' two-year old horse,

subsequent winnings by the horse.

The Administrador del Deporte Hipico de Puerto Rico

subject to an order demanding the return of all

105
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Suarez and the Puerto Rico Horseowner's Association filed
suit against the board. The Association had no economic
interest; and Suarez, at the time of the appeal, was not under
an order to return any winnings - hence no economic interest.'
The question before the court was, of course, "should plain-
tiffs be granted standing to appeal the board's decision?"

In a landmark decision that struck fear in the hearts of
Racing Boards across the nation, the District Court cited

Scenic Hudson46 and granted standing.

The Court House Lawn Affair47

Plaintiffs filed suit to compel removal of a "religious"
monolith from the front law of the Salt Lake City courthouse.
Said monolith was inscribed with the Ten Commandments, the
Star of David, the all-seeing eye of God, and other allegedly
"religious" symbols. Although the monolith was not placed
by Salt Lake City itself, a civic group had been given permis-
sion by the city and county to do so.

Plaintiffs sued under Article I, Section 4, of the
Constitution, claiming that the erection of the monolith vio-
lated separation of church and state.

The city and county challenge the standing of the

plaintiffs to bring this suit alleging lack of a

proper nexus between plaintiff's status and the

alleged constitutional infringement, and failure

to show any direct injury. But we think the

requisite standing is clearly conferred by non-
economic religious values where the plaintiffs
assert a litigable interest under the Establishment
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and Free Exercise Clauses of the Federal Constitu-
tion. E.g...Scenic Hudson...we think the plaintiffs
have standing based on their beliefs about religion
to question whether those beliefs have been infrin-
ged upon by an alleged use of public property for
religious purposes.48

Plaintiffs were granted standing; however, in the trial on the
merits, the court ruled that the monolith was basically a non-
religious edifice and was, therefore, not infringing on First
Amendment rights. Needless to say, the decision came as a
relief to the natural gas utilities who feared that all

eternal flames on courthouse lawns might be banned forever.

The Scenic Hudson Doctrine of Affirmative Responsibility

In this section, three points of impact will be considered:
(1) affirmative responsibility in merger cases, (2) affirmative
responsibility in rate cases and (3) the maritime case, a
subpoena problem.

Mergers

Two cases will be treated - City of Lafayette, Louisiana v.

sEC49 and the ABC-ITT merger.50 In City of Lafayette, a merger

between Middle-South Utilities and Arkansas-Missouri Power
Company had been pending for fourteen months when the city

filed for intervention before the SEC on the question of the
merger. A subsidiary of Middle-South, Louisiana Light and Power,

had been involved in conspiratorial activities with other
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utilitiesiand the city, alarmed at the increasing monopoly

power of Middle-South, filed for intervention to present
its view. The petition was denied as untimely.

City then appealed the SEC decision under Scenic Hudson,

reasoning that the commission was under a statutory obligation
to consider all relevant factors. The city's petitions were,
howeveg denied by the court on appeal:

...while those cases (cited by cities) all involved
review of operations, the FPC has considerably
broader authority over the operations of the com-
panies it regulates than has been ledged in the SEC.21

In the ABC-ITT merger, FCC Commissioner Johnson complained
that the majority's decision had been made without all the
relevant facts before it. He notes in his dissent:

From the time the merger application was first filed,
the outcome of this case has been a foregone conclusion.
At one point no hearing at all was to be held. Then,
as a compromise to Commissioner Bartley's insistence
on "a full evidentiary hearing," the Commission pro-
posed an unprecedented, bobtailed "oral" hearing...
Only the questioning of the three dissenting
Commissioners extended the case to a scant 2 days.
The questioning of 3 of the 4 Commissioners in the
majority occupied scarcely 11 full pages in the 607
page record...The most notable peculuarity of the
"oral hearing" was the total absence of any party
whatsoever representing the public. There were no
intervenors...Indeed the absence of intervenors is
sometimes read by the Commission as evidence that

the public interest coincides with the economic
interest of the applicant. Needless to say, I do

not abide such logic...Neither, of course, do the
courts...In a recent case involving the Federal Power
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Commission, another administrative body charged

with being representative of the public interest,
it was held that, "The Commission has an affirma-
tive duty to inquire into and consider all rele-

vant facts." Scenic Hudson Preservation Conference v.
FPC...52 -

The above was particularly disturbing in light of the fact that
"...this particular transfer of broadcasting properties is the
largest in history, and the largest this Commission is apt to
encounter for some time to come.">3

The Antitrust Division of the Justice Department filed for
reconsideration of the Commission's decision and same was
denied in 9 FCC 546. An appeal of that decision by the
Justice Department is now pending.

Rate Cases

In St. Michaels Utilities 4 and Aberdeen and Rockfish

Railroad?5 a clarification and an extension of Scenic Hudson

were made respectively.

St. Michaels is an appeal by a local utility board in pro-
test of an FPC order setting a test year for the twelve mopths
ending May 30, 1963. The board argues that since earnings for
1965 were excessive, they should also be considered in the
setting of rates. 1In effect, petitioners are arguing that the

test year has "soured" or gone "stale." Under Scenic Hudson,

say petitioners, the Commission is required to explore all
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relevant information (including 1965 earnings).
The court, in framing its opinion, draws a distinction

between the circumstances of Scenic Hudson and those of the

instant case. In contrast to Scenic Hudson "...the evidence

sought to be adduced here was not in existence when the
record before the Commission was closed."26 Hence it would
seem as if the existence of the testimony at the time of the
record's compilation is necessary if an appeal is to be sus-
tained on the grounds that the agency failed to discharge its
statutory obligation. After all, if such were not the case,
the administrative process would involve an endless task of
revising and updating evidence.

In Aberdeen and Rockfish Railroad a group of southern

railroads petitioned for review of the Commission's decision

to apportion joint north-south freight rates based on a
national average. Rates should have been set, claim plaintiffs,
on the basis of actual north-south costs rather than an average
of the two. Large commuter service deficits in the north were
added into the computation of the "average costs"; and, hence

a substantial subsidy accrued to the northern carriers. The
question in the instant case is, then whether or not the
introduction of evidence as to joint costs is necessary for

the fulfilling of the Commission's statutory mandamas to
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The court fOﬁhd;fﬁét the-Commission had not diséhérQédbf*

its statutory duties by its failure to adduce the pertineht

cost studies.

The Commission's duty to use its powers to obtain
cost evidence where such evidence is necessary to

assure an adequate record was stressed in Pacific

Inland Tariff Bureau v. United States..."The

Commission is not a passive arbitrator of dis-
putes between carriers. It is the instrument
chosen by Congress to regulate interstate

commerce

in the public interest. When carriers

fail to produce satisfactory evidence, the -
Commission may require them to produce additional

and more

satisfactory evidence. "...The same

principle was reiterated recently by the Second
Circuit Court in Scenic Hudson Preservation
Eonference v. Federal Power Commission..."27/

Aberdeen

and Rockfish can therefore be legitimately re-

garded as an
requirements

in existence

extension of Scenic Hudson into the evidentiary

of rate cases, that the evidence so required was

at the time of the closing of the Commission's

record (hence, in accord with St. Michaels).

The Maritime

Case58

The maritime case involves yet another extension of Scenic

Hudson. A Federal Maritime Commission Hearing Examiner was

exploring possible violations of the Shipping Act of 1916 by

respondents in the instant proceeding. He issued subpoenas

for certain documents relevant to the alleged violations, and
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respondents moved to quash the subpoenas.
The court found:

...administrative determinations must be supported
by substantial evidence in the record as a whole.
A recent court decision reversing the Federal
Power Commission holds that the agency failed to
conduct a complete investigation, and thus had
not adequately developed the record to support
the position taken. Scenic Hudson...if our
regulatory administrative agencies are adequately
to perform their functions in the public interest,
their subpoena power must not be limited where
Congress has evidenced no such intention. We

hold that the subpoenas in question were regqularly
made. . .22

The court denied the motion to quash and ordered compliance
under the concept of affirmative responsibility as outlined

in Scenic Hudson.
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"The most important development in national
policy has been the passage of the National Environ-
mental Policy Act of 1969. This Act attempts to
create a new frame of reference for the considera-
tion of environmental problems by all government
agencies. Each agency whose actions have environ-
mental side effects must consider these effects in
addition to carrying out their primary mission."

Reitz, Arnold W., Jr., Environmental Law,

(North American International; wWash., D. C.),

1972, p. one-11.

"The environmental Policy Act has made the
obligation imposed by Scenic Hudson on the FPC
and by Church of Christ onfFCC one generally appli-
cable to all agencies. The whole point behind the
drive to make the Act '"action-forcing' and 'opera-
tional' was to assure that ' (no) agency will...be
able to maintain that it had no mandate or no
requirement to consider the environmental conse-
quencies of its actions.' The adoption of
'operating procedures to be followed by all federal
agencies' was premised on precisely the conception
of their role expressed in Scenic Hudson and Church
of Christ."

Hanks and Hanks, An Environmental Bill of

Rights; The Citizen Suit and the National

Environmental Policy Act of 1969, 24 Rutgers

Law Review, 230, 265-68 (1970).
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In Part IV the decision's impact on case law with respect
to standing to sue and affirmative responsibility was discussed,
and in Part V the impact of Scenic's affirmative responsibility
doctrine on statutory law will be treated. The most signifi-
cant piece of environmental legislation to be enacted in
recent years is the National Environmental Policy Act of 1969

(NEPA). Scenic Hudson I's impact on the NERA and a discussion

- of subsequent litigation under the Act (including Scenic

Hudson II) follow below.

The Impact of Scenic Hudson I on the National Environmental
Policy Act of 1969 and Subsequent Interpretations of the Act

The Act

Public Law 91-190 was enacted on January 1, 1970. NEPA,
the name under which 91—190 came to be known, consists of two
titles, the first establishing a "National Environmental Policy"
and the second creating a "Council on Environmental Quality" in
the executive branch. Title I, Section 102, Paragraph (c) and
(d) read in part as follows:

all agencies of the federal government shall - ... (c)
include in every recommendation or report on proposals
for legislation and other major federal actions signi-
ficantly affecting the quality of the human environment,
a detailed statement by the responsible official on -
(i) the environmental impact of the proposed
action,
(ii) any adverse environmental effects which can-
not be avoided should the proposal be
implemented,
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(iii) alternatives to the proposed action,
(iv) the relationship between local short-
term uses of man's environment and the
maintenance and enhancement of long-
term productivity, and
(v) any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented...
(d) study, develop, and describe appropriate alterna-
tives to recommended courses of action in any pro-
posal which involves unresolved conflicts concerning
alternative uses of available resources...l

While Scenic Hudson's ruling on standing to sue had little

impact on NEPA, the affirmative responsibility doctrine was
the cornerstone of the above "operational" sections of the Act.

The Influence of the Case

When asked what impact Scenic Hudson had on the provisions

of the NEPA, Scenic Hudson attorney Dale Doty replied: "A
helluva lot."2 staff attorney John Lane retorted in response

to a similar question: "I think Scenic Hudson was the seed case

for the NEPA...particularly with its emphasis on exploring all
of the possible alternatives.3

The doctrine of affirmative responsibility, as articulated

in Scenic Hudson greatly influenced Section 102(d) of NEPA; but

its impact on 102(c), contrary to popular opinion, was much
more limited. Dr. Lynton Caldwell, Professor of Government at
Indiana University and one of the original drafters of NEPA,

speaks of the misconceptions surroundiﬁg the influence of
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Scenic on the choice of using Section 102's Environmental

Impact Statement. Professor Caldwell believes that while

"The Storm King Mountain case was certainly in mind,"4 when

the

Act was drafted,that it had very little bearing on the

decision to use an " impact statement™ as contrasted with other

means of ensuring environmental consideration. Dr. Caldwell

was

the

the

was

quick to point out, however, that'%he interest here (in
drafting of the Act) was to put into statute form what

judges had, in Scenic Hudson, told the FPC to do...it

the principle involved that no public works project should

be undertaken without consideration for its environmental

impact."

5

The principle of "environmental assessment" and the con-

sideration of project alternatives as contained in 102(d) were

the

focus of Scenic's impact on the Act. The mechanism of hOQS

this consideration should be given, i.e. the impact statement,

can

in no wise be considered a creature of the court's ruling

in the Storm King case. In fact, Dr. Caldwell admits:

The proposal I'd made in the fall of 1968 was to
regulate the agencies through the GAO (General
Accounting Office). But this would've required

a pre-audit. Subsequently, the statement evolved,
and it was logical that the Council (Council on
Environmental Quality) should enforce it. We also
thought that OMB (Office of Management and The Budget)
might handle it.®
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True, the concept of affirmative responsibility influenced
102 (c) in the general sense that it required full considera-
tion of environmental impact; but the use of an "impact state-
ment" is most assuredly not implicit in the notion of affirma-
tive responsibility.

Litigation Under the NEPA

Three landmark interpretations of the Act are discussed in

the following section. Probably the most notable of these

NEPA cases to date is Calvert Cliffs' Coordinating Committee V.

Atomic Energy Commission.’ The AEC argued that it had no
statutory mandate to consider non-radiological environmental
Thet respen S(L'H‘H e
impact, "AEC protested, was mandated to the other commissions
involved in the decision making process; but the AEC's duty was
discharged, said the Commission, when it had given consideration
to its peculiar part of the licensing decision, i.e.'radio—
logical problems. Such reasoning is directly contradictory to
NEPA's requirements that an environmental impact statement
"...shall accompany the proposal through the existing agency

9
"8 and that "...all agencies of the Federal

review process,
Government shall (file environmental impact statements as
detailed below."10

The court demanded that the AEC weigh environmental impact

in its decision to license the nuclear installation at Calvert

Cliffs. Justice Wright of the District of Columbia Circuit
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delivers the opinion of the court:

We believe that the Commission's crabbed interpre-
tation of NEPA makes a mockery of the Act. What
possible purpose could there be in the Section 102(2) (c)
requirement (that the "detailed statement" accompany
proposals through agency review processes) if "accom-
pany" means no more than physical proximity - mandating
no more than the physical act of passing certain
folders and papers, unopened, to reviewing officials
along with other folders and papers? What possible
purpose could there be in requiring the "detailed
statement" to be before hearing boards, if the boards
are free to ignore entirely the contents of the state-
ment? NEPA was meant to do more than regulate the flow
of papers in the federal bureaucracy. The word "accom-
pany" in Section 102(2) (c) must not be read so narrowly
as to make the Act ludicrous. It must, rather, be

read to indicate a congressional intent that environ-
mental factors, as compiled in the "detailed statement)
be considered through agency review processes.

The opinion in the instant case was handed down on July 23, 1971
and consequently became one of the earliest judicial tests of
the NEPA.

October 1971 saw the coming down of yet another interpreta-

tion of the Act in Justice Hays' Scenic Hudson II opinion. The

Second Circuit court panel of Friendly, Oakes and Hays reached
a 2-1 decision (Justice Oakes dissenting) that the Federal
Power Commission had complied with the provisions of the NEPA.

The FPC viewed Scenic Hudson II as an underwriting of its

procedures under the Act. The decision was of such signifi-

cance, in fact, that it prompted Gordon Gooch, General Counsel

for the Commission, to comment in a letter to Russell Train,
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Chairman of the Council on Environmental Quality: "Signifi-
cantly, at least one Court has held, in reviewing a decision
to Assue a license under the Federal Power Act, that those
existing review procedures comply with Section 102 of NEPA.

Scenic Hudson Preservation Conference v. FPC, 453 F.2d 463

(cA2, 1971). But see, Green County..."1l2

Justices Hays and Friendly sum up the position of the

court in Scenic Hudson II:

The policy statement in Section 101 envisions the
very type of full consideration and balancing of
various factors which we, by our remand order,
required the Commission to undertake. Like our
remand. ..the Commission has complied with the
specifics contained in Section 102 of the Act.

The hearings reflected the "systematic inter-
disciplinary approach" required by that section.13

Just as the Federal Power Commission was pluming itself
on its "environmental consciousness," the Second Circuit (on
January 17, 1972) handed down yet another landmark decision -

Green County Planning Board v. FPC.14 In Green County the

power authority of the State of New York (PASNY) was filing

an application with the FPC for permission to construct a high-
voltage overhead transmission corridor (known as the Gilboa-
Leeds line) in part through Green County, New York. PASNY
filed an environmental impact statement on March 26, 1971, and

the Staff did not file a statement since it felt that "...the
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Commission is not required to make its own statement until

wl5

it files its final decision. In fact Green County had

petitioned the hearing examiner to compel Staff to compile an
impact statement and submit same in a timely fashion before
the handing down of the Commission's final decision. Green
County's motion was denied.

Justice Kaufman of the Second Circuit delivered the
opinion of the court with regard to the role of the FPC when
an applicant has provided an impact statement:

The Federal Power Commission has abdicated a signi-
cant part of its responsibility by substituting the
statement of PASNY for its own...The danger of this
procedure, and one obvious shortcoming, is the
potential, if not likelihood, that the applicant's
statement will be based upon self-serving assump-
tions. Cf. Scenic Hudson I, 354 F. 2d at 619;
self-serving statements by officials of Consoli-
dated Edison.l6

The court concluded:

(NEPA) is a mandate to consider environmental wvalues
"at every distinctive and comprehensive stage of
the (agency's) process." The primary and non-
delegable responsibility for fulfilling that
function lies with the Commission.l7
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"As a result, the problems of standing arose, and
it is only now that these problems have been dis-
pensed with. Apparently there need exist a clear
nexus between what the plaintiff seeks to protect
and the public interest. But notwithstanding the
non-existence of a standing problem, all of these
so-called landmark cases are lost. For instance,
in the Scenic Hudson v. FPC case, the conserva-
tionalists were granted standing, but the court
ruled that the FPC must hold another hearing. The
same people do it all over again, except far more
expensively. Thus, we have a new form of law -
"yo, yo law" - in which environmentalists get
standing - but lose the case anyway...Under the
Administrative Procedures Act there is a presump-
tion of agency expertise. The court is charged to
look at the record, which often comes in filling
up a box-car. The end result - the challenger loses.
At best, there is a remand to the agency involved
for further action; this merely gives the parties
another go-round, as cited above in FPC; the end
result - you lose.

Anonymous.

"The Lady or the Tiger?"
Frank R. Stockton
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Where do the cases and legislation after Scenic Hudson

lead? 1Is there any pattern for the future or through the
past? Will the administrative process be able to adequately

cope with the new burdens imposed on it by Scenic Hudson and

NEPA?

‘The thread running throughout the entire question of the
Storm King licensing is one of to what lengths should an
administrative agency go in the protection of that ever-
elusive "public interest." When does a litigant's interest
become so remote as to constitute little more than "meddling"?

Simply stated but difficult to apply, standing has

been called "one of the most amorphous concepts in

the entire domain of the public law.'"
Should the exﬂoration of alternatives reach out to include all
possibilities, no matter how exotic or obscure?

Bryce Rea, Jr., senior partner of Rea, Cross and Kneﬂel)

and noted administrative attorney, views the standing and

affirmative responsibility mandateSof Scenic Hudson I as part

of a general trend on the part of the courts:

...to expand standing to challenge governmental
action. This came from the recognition that
people without an economic interest might have
a gripe or might have a stake in what goes on...
I think the whole trend probably started in the
NAACP cases...2

Staff counsel John D. Lane concurs:

I think the courts have begun to consider the
public at large a third party in most quasi-
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judicial proceedings, and therefore standing had
to be granted.3

Opinions differ as to where interpretations and legisla-

tion such as those found in Scenic Hudson I and the NEPA,

respectively, will lead us. G. S. Peter Bergen, attorney
for Con Edison, is quite bitter about the entire Storm King
affair. He writes of the recent petitions to reopen the FPC
record:

In our view, such a reopening would tend to

confirm the prospect that the administrative

process as now formulated is unable to cope
with the problems of the day.%

Commissioner Ross, in speaking of the above opinion, comments:

There obviously has to be some rule of reason.

The same argument has been used with NEPA. Both

the courts and the Commission may go too far in

a case or two or three, but they're not going

to ask the unreasonable and in 90% of the cases

it'll be obvious how far you ought to go.5

Whether or not the courts will adopt the novel position of
undertaking de novo review (as advocated by Judge Oakes)
remains to be seen. Such a policy would seem to be the next
logical step in a program to expand the court's influence
over the administrative process. Of course the institution of
de novo review would effectually usurp the powers of the

administrative body and make its proceedings merely a prelude

to the real decision on the facts as handed down by the courts.
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And what of the FPC? Have attitudes towards considera-
tion of fish conservation and theiesthetics of transmission
corridors changed? Staff attorney John Lene comments:

...I think the case (Scenic Hudson) was unfir...
some people think we had it coming to us, but
we've managed to look after the environment.
Scenic Hudson merely reemphasized what the Power
Commission and the courts had already been doing

in actual fact. I think we're on the verge of
showing a healthy consideration for the environ-
ment .6

However, tempers flare just as quickly on the other side.
Commissioner Ross notes:

Swidler (former FPC Chairman) resented it (the
Scenic Hudson decision). He got real mad. 1I'll

bet you ten-to-one that today he'll say, "History
had proved me right. We've got an energy crisis

and it's all a result of slowing the administra-
tive proces=5 and letting all of these irresponsible
groups in." In my judgment, he could care less
about the environmental movement except in that he
had to reckon with them. It was a forced compliance
rather than the recognition of a new approach.7

Commissioner Dale Doty presented what is probably the most
bleak presentment to be made of the Commission and its
Chairman:

Joe Swidler will never get over Scenic Hudson. He

couldn't believe that the court was right and the

Tommission was wrong. As far as the Commission is

concerned, I don't think they give a damn. If it

hadn't been for the Scenic Hudson case, the NEPA

or the Sierra Club case, consideration wouldn't

have been given. I don't think they'vegggg %g\ﬁgké°* nmﬁ*&«qwk
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these considerations by law or get reversed. The

FPC is completely power-oriented. They had nc¢

fish people. They couldn't look beyond economic

figures, transmission lines, power demand.8

And so once again we are faced with a decision. To what
lengths should an agency go to insure that the "public
interest" is not thwarted? And is not the regulatory lag
(caused by these "greater lengths'") itself a detriment to that
interest? The result is a "play-off" between the Scylla of
an administrative "nervous breakdown" through massive regula-
tory lag and the Chrybdis of uninformed decision making. The
choice of either extreme would be disasterous, and in the
shades of grey,

This is a subjective judgment, and I suppose so

long as you have human beings, subjective judg-

ment will be subject to question.
Let us hope that we are up to the task of making the judgment
of which Chairman Nassiskas speaks. But more importantly, let
us be glad that, thanks to that small band of 12 people who

met on a cold day in November over a decade ago, we can now

make that "subjective judgment...subject to question."lo
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Part I

1Con Ed is the utility serving the five bouroughs of New
York City and Westchester County (see Appendix A).

2The mine-mouth prlants under consideration here were to
be built close to the coal mines of western Pennsylvania so
as to save the cost of shipping the coal. The power would
be transmitted from there to New York over EHV lines.

3Interview with Michael J. Donahue, August 30, 1973.

41pid.

5Interview with D. C. Mitchell, August 30, 1973.

6 Interview with Dale E. Doty, May 11, 1973.

7Talbot, Allan R., Power Along the Hudson, (E. P. Dutton
and Company:New York), 1972, p. 122,

8Administrative Procedure Act, Section 10 (a).

9
The Federal Power Act, Section 313(b).

10Ibid., section 10 (a).

11Federal Power Commission, Motions to Dismiss and Brief
for Respondent, before the United States Court of Appeals for
the Second Circuit, by Richard A. Soloman, General Counsel,
September 1965, pp. 8-9.

1

2ralbot, op. cit., pp. 130-31.
LByhia., p. 131.
14Federal Power Commission Staff Brief before the Federal

Power Commission, by John D. Lane, Michel Levant and Bertrand
E. Christian, August 14, 1967, p. 6.
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15The 1965 decision has come to be knowqés Scenic Hudson I,

and the 1971 decision has come to be known as Scenic Hudson II.

16Interview with Charles R. Ross, September 4, 1973.
17

Interview with Albert K. Butzel, August 24, 1973.

%SInterview with Charles R. Ross, September 4, 1973.

19{nterview with Dale E. Doty, May 11, 1973.

20Interview with John D. Lane, May 11, 1973.

lInterview with James Loeb, August 31, 1973.

2Interview with David Sive, August 24, 1973.

Part IT

1Scenic Hudson Preservation Conference, et al., Petitioners

v. Federal Power Commission, Respondent, 354 F. 2d 608, (1965),
at 617.

2

Average Load

Peak Load
this factor has been in the range between 50.0% and 57.0%

Load Factor =

for the last decade

3This particular regression line has the equation:

Peak = (201.7331) (Year) - 390,641.1 megawatts

4Specifically, Con Ed estimates reductions in peak load
for the four-year period from 1969-72 as 90 Mwé 700 Mw, 200 Mw
and 400 Mw for each of the years respectively.

Sconsolidated Edison Company of New York, Inc., 1972 Annual
Report, p. 30.

61bid.

7scenic Hudson Preservation Conference Brief before the
United States Court of Appeals for the Second Circuit, by
Simon H. Rifkind, Lloyd K. Garrison and Albert K. Butzel,
August 10, 1965, p. 35.
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8Consolidated Edison Company of New York, Brief before the

Federal Power Commission, by Randall J. LeBoeuf, Jr., Craigh
Leonard and Carl D. Hobelman, June 13, 1964, pp. 2-3.

9Total of $162,336,000 or $90.10/kw for 1800 megawatts
capacity, from Scenic Hudson Preservation Conference, Brief
on Exceptions before the Federal Power Commission, by Dale
E. Doty, August 28, P64, p. 4.

lOConsolidated Edison Company of New York, Project #2338,

Presiding Yxaminer's Initial Decision Upon Application for a
License for a Hydroelectric Project, by Edward B. Marsh, issued
July 31, 1964, p. 1l2.

1154,

12Consolidated Edison Company of New York, Project #2338,
Opinion and Order Issuing License and Reopening and Remanding
Proceeding for Additional Evidence on the Location of the
Primary Lines and Design of Fish Protective Facilities, before
the F.deral Power Commission, opinion #452, preliminary print,
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Federal Power Commission Staff Brief before the Federal
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1(The) Federal Power Act, (United States Government Print-
ing Office:Washington, D.C.), March 1, 1971, section 313, p. 55.
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Federal Power Commission, Motions to Dismiss and Brief
for Respondent, before the United States Court of Appeals for
the SecondfCircuit, by Richard A. Soloman, General Counsel,
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